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IN CE the former Volumes of Mr. Serjeant Sal. 
Teld's Reports were publiſhed with the approbation 
of the moſt eminent Profeſſors of the Law, it may nat 
be improper to inform the Reader, that the following 
| Caſes were undoubtedly collected by the ſame hand. 


This will be very evident to thoſe who read and com- 
pare them with the former, becauſe the ſame judgment 
and perſpicuity runs through the whole; and as an in- | 
dubitable proof, that theſe C aſes are genuine, the Ori- 
ginal Manuſcript, from whence they were tranſcribed, 
written by the Author's own hand, is now in the poſ- 
ſeſſion of the Editors, and may be ſeen by any pokes 
that deſires it. 


This Volume contains more than four hundred and 
forty Caſes; and although the names of ſome of them 
have been already printed, yet they are only the names, ' 
and not the matter, ſince the arguments both of the 
Bench and at the Bar are generally new; and in all of 
them ſome new matter is added, which renders this Col- 
lection a proper Supplement to | thoſe that have . 


already printed, 


vor. III. — &-- 5 There 


THE PREFACE. 


There are likewiſe ſome Caſes abridged i in the follow- 
ing Collection, which may be found more at large in 
the cotemporary Reports; but even theſe may be of 
ſome uſe, becauſe they are placed under proper titles in 
imitation of Rolle's Abridgment ; and it may reaſonably 


be preſumed, that the learned Serjeant would not have 


abridged any Caſes but thoſe that were ſuitable to fuch 


titles, and very well worth obſervation. 


And ſince Orders made by Juſtices of Prot, « concern- 
ing the removal and ſettlement of the poor, have of late ; 


made a conſiderable title in the Law, and ſince it appears 
by the Author's former Reports, that he took particular 


care to ſtate the reſolutions of the Judges in ſuch Caſes, 


the Reader will find in this Volume ſeveral Judgments 1 in 


Caſes of that nature, and thoſe digeſted under proper 
titles, which were never yet e in any Book of 
Reports whatſoever. Took 
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I. Anonymous. 
bub. 4 Ann.) 


the defendant pleaded in abatement, that admini- may not be 
ſtration was granted to another, and upon a demurrer it ent. N 
was inſiſted, that though this is matter in bar, yet it 5 
might be pleaded in abatement; for ſo it is in the caſe of 

outlawry and property, which may be pleaded either in bar ; 
or in abatement : but per Holt, Ch. Juſt. it was ruled. 
that the defendant ſhould anſwer over, for matter in bar 
muſt not be pleaded in abatement, _ | | 


2. Kemp ver/us Andrews, 
(Mich. 2 Will. 3. B. R. Rot. 289.] 


N trover and converſion, the plaintiff declared, that he, 3 Lev. 290. 

4 together with A. and B. both now dead, and whom Where a plea is 
he ſurvived, being poſſeſſed of a ſhip and goods, loſt v2 3 
them, and that the defendant found and converted them meat. : 
to his own uſe, who pleaded in bar to the action, that the 

ſaid A. and B. made their wills in writing, and thereby 

appointed ſeveral executors and died, and they in their 

lifetime, together with the plaintiff, were poſſeſſed of this 

ſhip and goods as merchants, and that there is no ſurvi- 
vorſbip between merchants, and ſo concludes in bar; and 
upon demurrer to this plea it was adjudged ill in bar, but 
it had been a good plea in abatement (a). 

(a) It ſeems the laſt point cannot be among merchants: ſurvives, but not 

correct, as it is ruled, 2 Salk. 444. the duty, e 
1 Id, Raym. 340., that the remedy © 
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Anonymous. 
[Mich, 2 Ann.] 


A woman ma A Woman was appointed by the juſtices to be go- 
execute an office 4 4 verneſs of a work-houſe at C an A and Mr. 
Py herlelfs or by Parker moved to iuaſh the order, becauſe it was in the 
Vide Callison nature of a houfe of correction, and ſo the office was not 
Sevens» g. ſuitable to her ſex: but per Powe! and the reſt, ab/ente 
2 Cro.38, Holt, Ch. Juſt, It is a good appointment, and ſhe may be 
4 Inſt, 311. capable of executing the office. either by herſelf or deputy, 

was appointed keeper of 
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Acceptance. 


Fre A DJVUDGED, that where a'man is entitled to a thing 
nel a m £X in groſt, he is not bound to accept it by parcels; as 
not bound to ac. for inſtance, if A. be bound to deliver a ton of v 
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| wine to B., 
cept it by parcels. and tenders part of it, B. is not bound to accept it. 
— isnot So where the leſſor rains for rent in arrear, and the 
3 leſſee tenders part it, the leſſor is not bound to accept it; 
but if he diſtrain for arrears due at ſeveral days, on which 
it ought to be paid, and the leſſee tenders the arrears due 
on ſuch a day, the leſſor is bound to accept it. The caſe 
3s the ſame if the leſſor bring an action of debt inflead of 
diftraining for the rent due on ſeveral days, but if there is 
no tender of any part, and the leffor get judgnient for the 
whole, it is now become an entire duty, and if upon exe- 
cution ſued out the leiſee tenders any part of it, the leſſor 
1 is not bound to accept. n 
8 n ho So in detinue for divers parcels of goods, if the plaintiff 
"nm get judgment for the whole, and after execution _ 
| IN | | ort 
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Atceptante. 


forth the defendant tenders ſome part tv the plaintiff, he is 


not bound to accept it. 1 _ 
| Leaſe for years, rendering rent, proviſo tg. be for- 
feited if the leſſee aliened or aſſigned to another; the 


| leſſee aliened, and the executor of the alieree paid the rent 


to the leſſor, and though it was not alleged, that he did 
know the leaſe was * aliened, vi.) by alignment to an- 
other, but only that he (the leſſor) knowing the othier to 
be the executor of the aſſignee, had accepted the rent of 
him; it was adjudged he ſhould not enter for a forfeiture 


againſt his own f acceptance, for it ſhall be intended he had 


notice of the aſſignment, if the contrary doth not appear. 


See 1 Witchcot's caſes. | 5 | 
Zo if the leſſee covenant for him and his nt to repair, 
the aſſignee of the leſſee by his accepting ſuch aſſignment 


9 


is liable, for this is a covenant which runs with the land. 


The huſband and wife made a leaſe of the lands of the 
wife, then the huſband died; and the wife married again, 
and this ſecond huſband accepted the rent. Adjudged, 


ta 


bound to accept 


No entry for a 
forfeiture after 
acceptance of 
the rent. | 
Ser 3 Rep, 
Pennant's e 
Cro. Eliz. 453. 
Moor 456. . C. 
+ 2 Buift, 151, 
Cro. Eliz. 715. 
1 2 Cro. 398. 

1 Roll. Rep. 389. 


Vide poſt 47. 


Roll, 47 Sy 


that by ſuch acceptance he had affirmed the leaſe, even 


guoad the wife herſelf, becauſe ſhe had reſigned her elec- 
tion to her ſecond huſband, and he by his acceptance of 


the rent had affirmed the leaſe. 


Leaſe to W. N. for life, rendering rent at Michaelmas, 
with a clauſe of re-entry for non-payment ; the rent was 


Nl Inft, 211. 
I Leon. 262. 


in arrear, and afterwards the leſſor brought an action for 


the rent. Adjudged, that notwithſtanding this action he 
(the leſſor) might ſtill enter for a breach of the condition, 
for the action for the rent did not affirm the leaſe, becauſe 
it ſhall be intended to be brought as for a duty due upon 
the contract; but if he had dſrained for the rent not 


being paid on the day, then he can never afterwards enter 


for a breach of the condition, becauſe the dj/re/s affirms 
the continuance of the leaſe. | 5 

A gift was made to the huſband and wife, and to the 
heirs of their bodies, they afterwards made a leaſe of the 
lands, reſerving rent on ſuch a day, with a clauſe of re- 
entry, then the huſband died, and the rent being in arrear 
the iſſue in tail accepted it. Adjudged, that this was no 
affirmance of the leaſe as to himſelf, becauſe the rent was 
not due to him whilſt his mother was living; but it had 
been otherwiſe, if he had accepted it after her death, 

Adjudged, that an acceptance of a collateral thing is 
no bar to a title of freehold, and that an acceptance of 
rent after the day of payment will not bar a right of entry 
veſted by non-payment, becauſe the rent being à duty, 
and owing, the party might well accept it; but it is 
otherwiſe after a Aare taken, or if the rent is accepted 


at another day ſubſequent, for this affirms the continuance 


B 2 


of the leaſe. 


3 Rep. 64. 
Where accept». . 
ance _ tent 
is no affirm 
of 3 


Acceptance of 
rent after the day 
of payment no 


bar to a zight of 


s [4] 


the rent became 


"mw e. 


Anonymous. 


e of 154 ASE for years Moy condition to * void, if the 
le 


2 yi 15 flee aſſigns over the term; he afterwards made an 
— ens aſſignment, and the leſſor knowing it accepted the rent. 
3 Roll. 476. Adjudged, this will not make the leaſe good, becaule it 


Oro. Car. 572. Was ane void before the ee, a 


4 


1 "= ky Py > 3. Smith 0 Arnold. 


® Cap. 34. Af. FP HE ſtatute - 32 H. 2. enables a W of a rever- 

fignee is liable to @ ſion to enter for a condition broken, and to bring an 
ee "Qik of covenant, Sc. The caſe was, leflee for life 

the land. covenants for himſelf, his executors. and adminiſtrators, 

+ x Salk. 199. to + build an onthouſe.on the lands of the leſſor, and af- 

ak Ag bd terwards the leſſee for life aſſigns his eſtate to T. S. The 

nant, C. 3. Queſtion was, Whether ſuch aflignee might be charged in 

an action of covenant, if the outhouſe. was not built? 

It was inſiſted, that he could not, becauſe the aſſignor 

had covenanted. only for himſelf, his executors.and admini- 

firators, leaving out the word aff gut, which is very true: 

2 2 Cro, 125. But adjudged, that the aſſignee by the + acceptance of the 

Godb. , poſſeſſion. of the lands, had made himſelf ſubject to all 

Pe 24. 

oor 399. the covenants which run with' the land, of which repair- 

ing is one, building is another, and to ſuch he is bound 

without being named by that ſpecial word af/ignes, but not 

to any collateral covenants. 


- 
* 


4. Wallis verſur Wood. 


When part of LC ASE for years was made to T. S. as rent, 
8 which being in arrear the leſſee died inteſtate, and 
*ucHfor-againtt an adminiſtration was granted to the defendant, againſt 
»Fminiltrator. WHOM an action of debt was brought for the rent, who 
Vide Jones 222+ pleaded, that the inteſtate had aſſigned the term, and that 

after ſuch aſſignment the leſſor had accepted rent of the 


aſhgnee., The parties were at iſſue upon the acceptance 


of the rent, aud the plaintiff had a verdict; but becauſe MX 


part of che rent became due pending che . the 
plaintiff could never o TOO 


i =, rpms, PIN 35 | Parker verſus Webb. 
Gtatee of a re. PHE caſe was, the leſſor being ſciſed in fee, * a 


verſion may have 


18 leaſe of the lands for years to the defendant, render- 


the alignrazn; of ing rent at 37; —— and Lady-day, in which leaſe the 
defendant 


= = 5 


defendant covenanted to pay the rent, c.; afterwards the term. Vide 
the leſſor granted the reverſion to the plaintiff, to which 8 wi 3 
ant the defendant attorned, and an action of covenant „ 8 
Baing brought againſt him for non-payment of rent, he 2 Roll. 64. 
pleaded, that he had aſſigned his term to D. D. before Ce. Flis. 528. 
the grant of the reverſion made to the plaintiff, and upon 
a a demurrer to this plea, per Holt, Chief Juſtice, it is ill; 
for he ought to have ſet forth, that the plaintiff had ac- 
cepted rent from the aſſignee, or that he had notice of the 
\ aſſignment; but if that had been pleaded, the plaintiff 
ſhould ſtill have judgment, becauſe he, being grantee of 
the reverſion, mav maintain this action againſt the leſſee, 
even after the aſſignment of the term, and though he 
he had accepted the rent after ſuch aſſignment; and 
this he might do upon the expreſs covenant of the leſ- 
| ſee to pay it, which is a covenant that runs with the 
land. „%% ᷑ õ -m; ONES ot | ; 


% ARE. 


W —_ - — 
. — q 
— — — — ? 

—— * * 


I 


Attion in General. 


| ADJUD GED, that a ſcire facias, or any writ to which 2 Wilſon 251. 
the defendant may plead, is an action, or by which * Salk» 603. 

a plaintiff may recover. | | : | 

In perſonal actions, if the plaintiff is barred, as in an ac- vide 3Wilſ 304. 

tion of debt or accompt, he can never bring the ſame ac “ 

tion again, nor hath he any remedy but by writ of err, 

or attainting the jury. | | 

But in real actions, if the plaintiff is barred he may re- 6 Co. 7. b. 
ſort to a higher rernedy ; as if he is barred in an 4%%ſe, he 1 
may bring a 8 if in a formedom in deſcender, 
he may bring a formeden in reverter or remainder. 

If a man recover in treſpaſs he ſhall not afterwards 4 Rep. 43. 
have mayhem, for it is to get the ſame recompence again; Mom pl. 416. 
but he may have an appeal of robbery, becauſe the rw As 
judgment is not for damages, but againſt the life of the 
defendant, | Fay | 

Where two are bound jointly and ſeverally in a bond, 2 Cro. 75. 
and the obligee gets judgment againſt one and takes him Yelv- 67: 
in execution, yet he may proceed againſt the other, be- [ 6] - 


cauſe the debt is not paid or ſatisfied (a). 


(a) R. 4T.R. pa. 825. That the ceed againſt the drawer or indorſer af- 
holder of a bill of exchange may pro- ter taking the accepter-in execution. 
| ES a | And jt 


» 


7 


® Cro. Eliz. 118. 


And ſo he may, if the ſheriff ſuffer him, whom he had 
in execution, to eſcape. eee. 
One promiſes to pay V. R. 40/. ¶ via. ] 101. on ſuch a 
day, and ſo. on till all is paid; an action lies upon the firſt 


failure of payment. | 
So it is in * covenant, and ſoit is in a recognizance. 


23 Cro. 241+. 3 Inſt. 292. 


Owen 42. 

x Cro. 241. 

# Saund. 337+ 
Vide Co. Lit. 
292. b. 

Bull. N. P. 168. 
1 II. Bl. Rep. 


35 · 


Co. Litt. 292. 
2 Wilſ. 80. 


Cro. Elis. 68, 


1210. 
Vide Comyns, 
Pleader, C. 19. 


* & 17 
2. ch. 8, 


But if a bond of 40 l. is given conditioned to pay, (viz.) 
100. on ſuch a day, and fo on, debt will not lie till the 
But if the bond is to pay 20/7. on ſuch a day, and 204. 
on ſuch a day, there debt will lie upon the firſt failure; 
therefore there is a difference where a bond is to pay 40%. 
(viz.) 10. on ſuch a day, and ſo on, and where it is to 
ay 20. on ſuch a day, and 20. more on ſuch a day, 
. in the caſe of the videlicet, though the duty is en- 
tire, the videlicet divides the parcels. 8 
But where a man is bound in a bond { 2vi7h condition) to 
pay 100/. (viz.) 50. on ſuch a day, and 501. on ſuch a day, 
lebt lies upon the firſt failure, becauſe the condition is 
roken. . | | 7 
Where it appears upon the record, that the action is 
brought before the cauſe of action ariſes, either in the 
declaration or in the verdict, or otherwiſe by the plain- 
tiff 's own ſhewing, he ſhall never recover; but where it 
is a matter alleged by the defendant, but not inſiſted on, 
ſo that iſſue is taken upon another point, and the truth of 
the fact alleged doth not appear, there the plaintiff ſhall 
have judgment, if he recover. | a = 


IJ * 
* 5 1 


* 


— 


® Raft. Entr, 
$39 © 

I Raft, Pntr. 
126, 193. 


— 


Attton Popular 


ADPJUDGED, that the king has no privilege in an 

action qui tam pro domino rege, &'c. and that the pro- 
ſccutor may pray a zales without the conſent of the attor- 

ney-general, and he may be nonſuit. | 

Bt per Heir, Chief Juftice : Where a certain penalty is 

given by a ſtatute to the party grieved he needs not join 
the king, for it is like a private act, only for his benefit. 
But it lies for “ indiCting a man in a foreign country ; 
it lies for a + ſcandalum mag natum, for the king is pre- 
| Judiced by the act, which is the ground of the action. , 
| 8 - Tt 


4 : - ; & 


ooh: 3 
It lies againſt the ſheriff if one 8 a capias ut- Roll. Abr. 1. 
lagatum eſcape, or againſt the reſcuer, if he be reſcued; e e 
but the plaintiff is not hound to bring it in tam quam, Sc. , Be. Rep. 78. 
but may bring debt alone in his own name. Et nota, in Vide 2 Hawk, 
theſe caſes, though the action is in the am quam, the 22, 
| 222 yns, Ac - 
party ſhall have all the damages; but in ſome caſes, as tion upon Sta- 
upon the ſtatute of hue and 25 and the ſtatute for not tute, E. 2. 
appearing as a witneſs,” being ſerved with a /ubpena, the 
party may either bring debt or caſe; if he bring debt, he 
muſt ſue without the king, for the debt is not due to him, 
but to the party grieved; but if he bring an action on 
the caſe, he muſt ſue in the fam quam, for the action is 
founded on the tort only, and that is to the king as well 
as to the party, per Holt, Chief Juſtice. ES 
«© Nota, The following rule was made by the Court in Raym, 479. 8. C. 
« January 1682. That all clerks of the aſſize and aſſo- Cn of 27 
c ciates do return the poſteas in all popular actions and in- 3 AP 
« formations. qui tam, &c. into the ref] ective offices from pulat actions. 
« whence they iſſue, and to receive their fees for the re- | 
“ turning thereof at the trial from the party, ſor whom 
ce the verdict ſhall be given; and that the maſters of the 
cc reſpective offices, to whom the ſaid pg/eas ſhall be re- 
ec turned by the clerks of aſſize, ſhall ſend a note into the 
« Exchequer to the clerks of the eſtreats, that the ſheriffs 
y 2 the reſpective counties may be charged with the 
« ſame,” . 


Actions on the Caſe. [s 


Good and not good, where brought before the Time of 
5 Action. 8 


1. Rogers ver/us Rearſby. 
[Paſch. 2 Annæ. 2 Ld. Raym. 870. 8. C.] | 


I ejectment, the demiſe was laid on the 20th day of The eſſoin- day 
Ofober; upon not guilty pleaded, the plaintiff had a = day ins . 
verdict, and it was moved in arreſt of judgment, that mic: * 2 
the * ein- day, which in the law is accounted the firſt and good, 5 
day of the term, was on the ſame 20th day of Oftober, on _ 2 
B 4 which 116. 


Actions cn the Caſe. | 


» -which the demiſe was laid, and ſo this gement was 
brought by the plaintiff before he had any cauſe of action; 
but this objection was not allowed; for per Curiam, the 

action and the wrong may be „ and the ſame day, 

and this being by original may be ſued out after the com- 


mencement of the term, and returned, eſpecially in ſo 
long a term as Michaclmat term is; but admitting it to be a 
flip, the defendant ſhould have taken advantage of it upon 


cyer (a). | 
(a) Vide Barnes 340. Dougl. 215, 459. 1 7. R. 149. 


2. Blackhall verſus Evans. 
l [Mich. 3 Georgii (5).] _ 


Battery lad to IN gut and battery, upon not guilty pleaded the plaintiff 
11 had a verdict; it was * in arreſt of judgment, 
e Lev. 299. that the battery was laid to be committed on a day * not 
come when the verdict was given; but this objection was 

diſallowed, becauſe it being impoſſible it ſhould be com- 

mitted after the verdict was given, it is as if no time at 

+ Hob. 189, all had been laid in the declaration, for an + impoſſible 
245, 277+ 8. P. time is no time, and in ſuch caſe it can never be intended 
that the jury gave damages for a battery which was not then 

done: it is true, if the plaintiff had laid a time after the 

action and before the verdict, the damages muſt be intended 

— to be given for the battery then done, that is, at the time 
1 Cro. Elis. 63, of the action brought; but that ought not to be 7, 


110. ad, c . 3 . 
Raym. 463, becauſe at that time the plaintiff had no cauſe of action. 


(3) This ſeems evidently to be the M. 8 Wm. z.; for that caſe in 
ſame caſe which is reported 2 Salk. Compns 12. is intitled Blacthall v. 
652., by the name of Acton v. Eels, Heal. e | 


[9] 3. Smith ver/us Weſthal. 
[r Ld, Raym. 316. S. P. Comyns 49, 50. S. P.] 


h eee B* 5 re ra, I frauds, Cc. it is ee eee no 
n actian ſball be t upon any agreement, which is not to 
ö Seele writ. be performed qwithin 3 making thereof, unleſs 
k ng is * — there be a memorandum of the agreement in writing, and 
Bo emis. * ſigned by him who is to be charged therewith. An agreement 
Darnell. Was made, that in conſideration of 5/. paid by the plain- 
tiff to the defendant, he (the defendant) promiſed to pay 

 _ the plaintiff 10 J. upon his day of marriage, which happened 

about 9 years after this agreement; and now an 1 * 

eing 


Attions on te Cite. | 


being brought upon this pramiſs (e), it was adjudged, 
| that a memorandum in writing was not neceſſary in this 


caſe, becauſe the marriage might have happened within a 


- year after the agreement made (5). 


(a) This was not the point in the port in 1 Ld. Raym. 316. 
cauſe, but cited as a former determi- (65) Yide ac. 1 Salk. 280. Str, 34. 
nation, and admitted. Jide the re- 3 Bur. 1278. 1 Bl. Rep. 353. 


4. Sawen verſus Hulbert. 
N trover the plaintiff had a verdict, and it was moved in 
arreſt of judgment that the declaration was ill ; becauſe 


the converſion was laid on a day certain in Michaelmas 


term, and the declaration was general as of that very 
term without. a day certain; as memorandum, that on ſuc 

a day, and therefore it muſt relate to the firſt day of that 
term, and if fo, then this action was brought before the 
plaintiff had any cauſe of action, becauſe it was brought 


as on the firſt day of the term, and the converſion, which 


is the foundation of the action, was laid in the decla- 
ration to be after the term began. But per Holt, Chief 
Juſtice, it is well enough, if the bill was filed after the 
cauſe of action accrued, for there was no action depend- 


certain. 


For Malefeaſance, Misfeaſance, and Negligence. 


5. Keeble verſus Hickeringhall. 


(CASE, Sc. in which the plaintiff declared, that he was 


poſſeſſed of a decoy pond frequented with ducks, of 
which he made great gains, and that the defendant know- 
ing and maliciouſly intending to deprive him (the plaintiff) 
of the uſe and benefit of his ſaid decoy pond, did on ſuch a 
day and place, at one time, diſcharge and ſhoot off ſize guns, 
and at another time four guns to fright away his ducks, &c. 


upon not guilty pleaded the plaintiff had a verdict ; it was 
objected in arreſt of judgment, that the defendant Rood 


on his own ground, and ſo could not be guilty of a treſ- 
aſs in the cloſe of the plaintiff; beſides the declaration 


is Ml; for the plaintiff did not ſet forth how many ducks 
were frighted away, or if he had, it had been ill, becauſe 
being wild-ducks, he had no property in them. Halt, 


Chief Juſtice. A decoy pond is a kind of trade, and of 


| great profit to the owner, and by the ſame reaſon that an 


action 


ing till that very time, and the filing the bill was on a day | 


In trover, the 
declaration was 
general, as of 
Michaelmas 4 
term, and the 
couverſron was 

laid on a day 
certain in that 
good. 


Vide Str. 1272. 


Caſe lies here 
the plaintiff had 
a poſſeſſion withe 
out any property. 


10 


10 


term was aſſigned 


Actions on the Caſe. 


action will lie for malicicus wordt ſpoken by one tradeſman 

of another, it will lie for à malicious a# done by one to 
another, for in both cafes it is prejudicial to the plaintiff. 
If one man keeps a ſchool in ſuch a+ place, another 
may do ſo likewiſe in the ſame. place, though he draw 
away the ſcholars from the other ſchool, it is true, this is 
dammnum, but it is ab/que injuria; but he muſt not ſhoot 
guns at the ſcholars of the other ſchool, to fright them 
from coming there any more. And as to the other objec- 
tion, the plaintiff needs not ſhew how many ducks were 
frighted, becauſe it is impoſſible for him to do it, and though 
they were «old, yet they were fluminee volucres, and in 
the plaintiff's decoy pond, and ſo in his poſſeſon, which is 


ſufficient without ſhewing that he had any property in them. 


6. Wheeler ver/us Baker. 
[ Mich. 8 Guliclmi, ] gi | 


Where the whole LSS EE of A houſe for 3 years, afſigns it to V. R. for 
3 


by parol, the 

aſſignor cannot 
have an action, 
becauſe he hath 


no reſiduary in- 


tereſt. 


Vide 1 Salk. 13. 


* 6 Annæ, 


cap. 31. 


[31] 
+ 10 Anne, 
CIP» 14. 


years by parol; the houſe was afterwards burnt, 
and the af/ignor brought an action on the caſe againſt the 
aſſignee for damages. Adjudged, that it would not lie, 
becauſe he had no ręſduary interęſt in the houſe, neither 
is he liable over to the firſt leſſor, becauſe the aſſignment 
was lawful : 'The caſe had been the ſame, if he (the 
plaintiff) had demiſed to W. R. for 5 years, for this would 
only have amounted to an aſſignment of his term, ſo that 
he gains no reverſion by it; it is true, it had been other- 


wiſe, if the leaſe had been by indenture or eſtoppel; but 


if the leſſee had aſſigned for two years, he might have an 


action againſt V. R. the af/ignee, becauſe there was a re- 


verſion in him (the lefſee); and in ſuch cafe it is always 


. neceſſary for him to declare, that he had an intereſt 


adtunc ventur (viz.) when the houſe was burnt. But this 
action is now taken away by the ſtatute “ 6 Anne, by 
which it is enacted, That no action ſhall be maintained 
againſt any one in whoſe houſe or chamber any fire ſhall acci- 
dentally begin; and if any action ſhall be brought, the defend- 
ant may plead the general iſſue, and give this aft in evidence, 
and if the plaintiff be nonſuit, diſcontinue, or a verdit be 
againſt him, the defendant ſhall have treble coſts. Proviſo, that 
nothing „ make void any agreement between landlord 
and tenant, This act was only temporary for three years; 
but by another ſtatute anno + 10 Anne, this clauſe was 
made perpetual. 1 5 


actions on the Caſe. = += 
7. Coggs verſus Bernard. : 


fTrin. 2 Anne. 2 Salk. 733. the Pleadings, 2 Ld. Raym. 
g9og S. C. (a) Comyns 133. S. C. I 


enn der mne nee Caſe lies agaiaſt 
negligence in performing what he had undertaken to ge — 


do; there was a verdict for the plaintiff, and it being ob- ce he enters 
jected in arreſt of judgment, that in this cafe there was on a thing agreed 
no conſideration to entitle the plaintiff to an action, for hn ranch woes 
the defendant was to have no reward ; and it did not ap- 5 ? 
pear, that he was a common carrier or porter, fo that by 
cuſtom or uſage he might lawfully claim a reward. Holl, 
Chief Juſtice, in arguing this matter, declared, That if 
the agreement had been only executory, (i. e.) if the de- 
fendant had aſſumed to take up the hogſhead of brandy 
out of one cellar, and lay it down in another, (which was 
this caſe,) and had not done it, this action would not have 
laid againſt him, like the cafe in 11 H. 4. 33. when the 
action was brought . the defendant, upon a pro- 
miſe to build a houfe for the plaintiff by ſuch a day, 
which he had not done; it was held, that the action 
would not lie, for the reaſon before mentioned; but that 
differs from the principal caſe, becauſe the defendant had 
actually entered upon the performance of the thing which 
he had promiſed to perform, and the plaintiff relying on 
the defendant's promiſe, had truſted him to do it, who by - 
his negligence had deceived him, and it is the deceit which 
is the ground of this action; it is true, the defendant 
was not bound to enter upon this truſt, but if he doth, 
he muſt take care that the plaintiff be not damnified by 
| His neglect. He admitted, that there was a contrary re- 
ſolution * in Yelv. (viz.) That if V. R. deliver goods to * Yelv. 128. 
Z. R., and in conſideration thereof he promiſe to redeliver 
them; yet no action will lie againſt him, if he doth not 
redeliver them; which reſolution is not law. That in | 
+ 2 Cre. it was otherwiſe reſolved, (viz.) where money was Þ 2 Cro. 667. 
delivered to one to pay over to another fine mera. Ad- f 
judged, that an action would lie againſt the defendant, 
if he did not pay it over; for though he had no benefit 
by this undertaking, yet, if he take the truſt upon him, he 
is bound to perform it. See 3 H. 6. 36. Owen 141. 
Keil. 160. He likewiſe held, that where a man carry- 
ing goods is of a public employment; as a carrier, wharf- 


| I an action on the caſe againſt tlie defendant for his « Salle. 26. 


(a) Yide the report in Ld. Raym., diſcuſſed at large. Vide alſo Jones 
where the whole law of bailment is on Bailments. " | 7 


inger, 


111. aa tions on the'Caſe, 


inger, man, or maſter of a ſhip, he muſt anſwer all 
N only the as of God, and the enemies of 
the king, and that this is a politic eſtabliſhment, for the 
ſafety of all perſons concerned, and whoſe affairs neceſſi- 
tate them to entruſt ſuch carriers; for by this means all 
[ I2 ] private combinations between them and highwaymen, 
| and other robbers, are prevented, which cannot eaſily be 
diſcovered. But if a bailiff or factor carries goods, and 
is robbed, he is not liable to the owner, though he hath a 
premium, becauſe it is only a particular office, and a pri- 
vate truſt ; he doth the beſt he can, and it would be un- 
reaſonable to charge him with a truſt farther than the na- 
ture oſ the thing puts it in his power to perform. The 
ſame law of a factor: Therefore if he is robbed, he ſhall 
not. be chargeable, for it is ſufficient, if he takes the ſame 
care that the owner himſelf would have done. But where 
goods are delivered to be carried grazir, or to do any 
thing about them, without any reward, which is called 
* Lib- 3. 100. by Brafton * mandatum, and in Engliſh, acting by commi/- 
fron this alſo obliges him to a diligent management and 
care of the goods, which is implied in the very undertak- 
ing; and though the rt was voluntary, yet by the 
breach thereof, a fraud is put upon the deliverer, which 

is a ſufficient ground to ſupport this action. 


Sw © 


8. Bird ver/us Stroud. 
[Trin, 8 Will. 3. B. R.] 


Where the ac- CASE, Sc. in which the plaintiff declared, That he 
_ ee 1 55 poſſeſſed of a tenement, (to which he had and 
* plaintff * ought to have a way, ) and to which he had, and ought to 

needs not ſhe a have, common of paſture in D., the defendant had digged 


title. coney-boroughs there, per quod, Wc. Upon demurrer to 
| 7 r 7* this declaration, the defendant had judgment in C. B., and 
418. now upon a writ of error in B. R. that judgment was af- 


. firmed: The objection was, That the plaintiff had not 


Comb. 370.) ſhewed any title to this common, either by grant or preſcrip- 
tion, and adjudged he need not, becauſe the action is 
* 2 Cro. 43. grounded upon the “ poſſeſſion, and it doth not appear 
I ee but that the defendant is a mere ſtranger; beſides the title 
fuſis. 1 Vent, is not fraverſable, but to be given in evidence upon the 
356. 4 P. trial of the iſſue (a). | 
10. El. 335. 
(a) Vide Str. 5. 3 Wil. 456. 2 Bl. turbance B. Pleader C. 39. 
R. 817, 926. Cet, Action for Diſ- ; 


» 


ations onthe; Cife. . 


. - 


9. | Buxentine verſus Sharp, 


169. cited. 2 Stra. 1204. 8. P.] 


THE plaintiff declared, That the defendant kept a bull, 

- which uſed to run at men, but did not ay ſciens. or 
Ws ſcienter ; and this was adjudged ill after a verdict, becauſe 
XX the action will not lie, unleſs the owner knew the quality 
WW of his bull, and it cannot he intended that this was proved 
XZ - at the trial, becauſe the plaintiff is not bound to prove 
"oF more than is laid in his declaration. 


10. Jenkins ver/as Turner. 
[1 Ld. Raym, 109. 8. C. 2 Selk. 662. 8. C.] 
T HE plaintiff declared, That the defendant kept a 


1 boar, ad mordendum animalia conſuet', and that he 
knew of this quality; after a verdict for the plaintiff, and 
a motion in arreſt of judgment, this declaration was held 
good, though it was objected, that animalia mentioned in 
the declaration might be frogs ; for it ſhall be intended 
the proof at the trial was, that this boar bit ſuch animals 
as will ſupport the action, otherwiſe the jury would not 
have found a verdict for the plaintiff, and have given da- 


mages. There was another objection to this declaration, 


* (viz.) That the defendant cannot know what animals he 


Action will not 
lie for keeping a 
mad bull with- 
out ſaying ſci. 
enters 


£15] 


b * 
> = 


Caſe againſt the 
defendant for 
keeping a boar 
which uſed to 
bite animalia, not 


ſaying what ani- 


mals, good. 


is to defend againſt; but it was anſwered, no evidence 


could be given of killing or biting any animals but of ſuch 
of which he had notice, | | | 


11. Crowther ver/is Oldfield. 


[Paſch. 2 Annz. Rot. 233. B. R. 2 Ld. Raym. 1225. S. C. 
I Salk. 170, 364. S. C.] | 

CASE, Sc. for diſturbing him in his common, in 

which the plaintiff declared, that he was ſeiſed of a 
meſſuage, &c. parcel of the manor of I. tent per copiam 
rotulorum curiæ ejuſdem manerii ut tenen cuſtumarias in feods 
ſemplici ſecundi“ conſuetudinem manerii, and that he and all 
the tenants of the ſaid manor, had, time out of mind, 
common on the waſtes of the ſaid manor, for all beaſts 
lævant and couchant upon their copyholds. This declara- 
tion was adjudged ill after a verdi# which had found it to 
be parcel of the manor, as the plaintiff had ſet forth in his 

3 declaration, 


6 Mod. 19. 

1 Lutw. 126. 

1 Salk. 364. 
Where a copy- 
hold is pleaded, 
the omiffion of 
the words tent” 
ad voluntatem 
domini, makes it 
ill, 


Altions on the Caſe. 


declaration, becauſe the words ad voluntatem domini being 
left out, it doth not appear to be copyhold ; fo. that taking 
it to be freehold and not copyhold, then the preſcription = 
ſhould have been by a gue gate at common law, in his 
own name, and not in the name of the lore. In arguing 
this caſe, Holt, Chief Juſtice, ſaid, that a copyholder hath 
right of common, either as belonging io his eflate, or to his 
land; that where it belongs to his e/fate, and as ſuch he 
claims common in the lord's waſte, there, if the copyhold is 
ranchiſed, the common is loſt and extinguiſhed, for that 
continues when the gate is gone: the other common is as 
belonging to his land, (viz.) where a copyholder hath common 
in the waſtes of another manor, in that cafe the common _ 
is not loſt by an infranchiſement of the copyhold, becauſe 
though the 2/ate is gone, the /and ſtill continues. It was 
argued for the plaintiff in the original action, that this 
title ſet forth in his declaration (admitting it to be bad) 
dught to be reeited as unneceſſary and ſurpluſage, and the 
rather, becauſe there was no occaſion for him to ſet forth 
any title; he had the pozhon, and that is ſufficient againſt 
the defendant, who was a ſtranger and wrong-doer, which 
is very true; but if he will ſet forth a title, as he had done 
in this caſe, and that title is inconſiſtent in itſelf, a verdict 
will not help it; now here he could have no title as a2 
copyholder, becauſe it doth not appear that he held ad vo- 
tuntatem domini, and he could have none as a freeholder, 
becauſe he had preſcribed in. the manor, ſo that his title 
being abſurd and inconſiſtent, the declaration muſt be ill; 
and for that reaſon the judgment in C. B. was now affirm- 


ed in B. R. for defendant in error (a), 


(a) It appears contra, by the re- the judgment in C. dus reverſed, | 
ports in 1 Salt. and Ld. Rajmn., that PIP 19 


12. Smith verſus Ary. 
Hill. 2 Annæ. B. R. 2 Ld. Raym. 1034. S. C.] 


Poſtea. Gaming. HE plaintiff declared, that in conſideration he had 

(1:16 Moc. 128. 2 agreed and promiſed the defendant to play at ſuch a 

ſumpſit wilt not game, and to pay what he loſt, the defendant promiſed 

Vie tor money won to play, Sc. and to pay, &c. and ſets forth, that they 
2 Fe 1 played, Oc. and that the defendant loſt ſo much, whic 

529. J. Ce he had. not paid; cumque etiam, he (the plaintiff) had won 

ſo much money ad ludum pred”, the defendant in conſider- 

ation inde, promiſed to pay, &c, Upon a demurrer (6) to 

this declaration, it was inſiſted for the plaintiff, that the 


(5) It appears by the report in on a motion in arreſt of judgment. 
Ld. Raymond, that this was decided | | hs | 
= mutual 


Attions on the Cafe. 


enntual promiſes in the firſt count muſt be underſtood 


14 


as if repeated in the ſecond, (viz.) that the playing was 


upon the ſame agreement, being alleged to be won, ad 
 Tudum pred'. Sed per Curiam, the ſecond count is not 5 
better for the firſt, for they are ſeparate and diſtinct, ſo 
that the agreement laid in the firſt will not go to the ſe- 
cond; nd that an indebitatus aſſumpſit will not lie for 
money wonat play, ſo there was nothing but * mutual pro- 
miſes, and debt will not lie upon a promiſe, nor by con- 
ſequence an irndebitazus, but there muſt be a conſideration, 
or a quid pro quo, "cs Ü» 


| WE 4 
153. Roe verſus Haugßz. 
(Path. 9 Wl, 3 in mers hach 8. ei 1 Sal 5 


T HE caſe was, B. was indebted to A. in 427.3, and C. 
in conſideration that A. would accept him to be his 
debtor for the 427. due to the 2 by oo 12 Si Juper 
ſe afſumpſit & eidem A. 07 iter prumiſit quod ipſe eaſdem 421. 
| 2 5 to him. And an e wa brought againſt 
C., averring him fore debitorem igſius A., without ſaying, 

that B. was diſcharged ; and upon non aſſumgſit there was 
a verdict for the plaintiff in B. R., and which was after- 
wards affirmed in the Exchequer Chamber, for being after a 
verdict, they held they ought to do what they could to 
help it; and therefore not taking it as a promiſe only on 
the * of C., becauſe as ſuch, it could not bind him, 
unleſs B. was diſcharged, they conſtrued it to be a mutual 


* Hob, 18, 88. 
1 Vent. 51, 44, 
96, 153. 
Hard. 486. 

3 Lev. 118. 


What ſhall be g 
mutual promiſes 
after a verdict. " 


[15] 


promiſe, viz. that C. promiſed A. to pay the debt, and in 


conſideration thereof, A. promiſed to diſcharge B. 


14. Butcher ver/as Andrews. 
Lz Salk. 731. The Pleadings.] 


JN aſſumpſit the caſe was, the father was bound by his 
= promiſe to pay the plaintiff ſo much money as he ſhould 
lend the ſon, and for ſuch s as he (the plaintiff) ſhould 
let the fon have, ſo as the money lent, and the goods 
ſold and delivered to him (the ſon) did not exceed 5 I. The 
action was brought for 5. money lent, and likewiſe for 5 /. 
being the value of the goods fold and delivered, and likewiſe 
for ſo much money mutuo dat” & acrommedat to the ſon 
at the father's requeſt. Upon non afſumpfit pleaded, the 
_ plaintiff had a verdict, and 3/. damages : But upon a mo- 
tion in arreſt of judgment, this verdict was ſet aſide; for 


1 Salk. 23. S. C. 
Where an action 
is brought for 
more than the 
defendant pro- 
miſed to pay, 
it is not good. 
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1 Sa'k. 27. S. C. 
6 Mod. Co 248. 
Where there is a 
collateral under- 
taking for the 
act of another, 
it muſt be in 
wilting. See 
antea, Smith 


verſus Weithall. 


[16} 


* 29 Car. 2. 
ca- 3. 


vide 2 T. R. 80. 
Cowper 747» 


Attions on the Caſe, 


it is plain, the defendant would not be indebted for more 
than g J: becauſe he engaged for no more, and if the jury 
had given more it had been naught; it is true, they gave 
but 3/. damages, but yet that will not help the declaration, 
Which was for 5 J. money lent, and fer 51. the value of the 
ds delivered, and it doth not appear to the Court, but 
that the defendant hath paid 5 . already; and this now 
claimed is over and aboye. $a EF, HOI 


1 Bourkmire ver/us Darnell. Sh 
5 [Mich. 3 Annz.] | 


AS SUMPSIT, Cr. in which the plaintiff declared, 
that the. defendant in conſideration he, (the plaintiff,) 
at the inſtance and requeſt 'of the defendant, would lend 
and deliver to one Jaſeph Engliſh unum ſpadonem of him 
the ſaid plaintiff, to ride to Reading in Berk/bire ; he (the 
defendant) aſſumęſit, and promiſed to the plaintiff, that the 
ſaid %% thould re-deliyer the ſaid gelding ſafely to him 
the plaintiff, Upon non affumpſit pleaded, the evidence at 
the trial was, that the ſaid Fo/eph Engli/þ would have hired 
the gelding. of the plaintiff, but could not prevail with him 
till the defendant came, and did undertake for the re- 
delivery; upon which the counſel for the defendant in- 


fiſted, that the plaintiff oug] t to produce a note in writ- 


ing of this agreement, which being over-ruled, there was 
a verdict for the plaintiff; and it was moved in arreſt of 
judgment, and per Curiam adjudged, that it was void by 


_ the * ſtatute of frauds, becauſe it was a collateral under- 


taking for the act of another, and in ſuch caſe the ſtatute 
requires, that it muſt be in writing. The difference 
is, where the whole credit is given to the undertaker, in 
ſuch caſe the third perſon is in nature of a ſervant, and 
there is no remedy againſt him; it is true, the undertaking 
is good, but it is not within the ſtatute, and therefore not 
requiſite it ſhould be in writing ; but where the under- 
taker comes in aid only to procure or obtain credit for 
another, ſo that the remedy may be againſt both, this is a 
collateral undertaking for another, and made void by the 
ſtature if it is not in writing. Et per. Curiam, In the 
principal caſe the plaintiff: may maintain an action of 
detinue againſt Jeſeph Engliſh, upon the original delivery of 
the gelding ; and therefore this promife, made by the de- 
fendant, was to anſwer for the act and default of another, 


: 


for which reaſon the verdict was ſet aſide. 


ſon in this record to promiſe, but only the defendant; it 


4 


| Aftions on the Caſe. — 


16. Hutton verſus Manſell. 
| © [Paſeh, 3 Anne] 
C ASE, Ge. by a feme ſole, in which the declared quod What ſhall be a 


TY | ſufficient evi- 
cum ſhe had agreed and promiſed to marry the de dence of a pro- 


fendant, he, in conſideration thereof, promiſed to marry miſe dy feme 


her. Upon non aſſumpſit pleaded, the cauſe was tried be- ſole to marry. 

fore Holt, Chief Juſtice, and the promiſe of the man was (3: ©: Po 54- 
royed, but no actual promiſe. on the woman's ſide, yet VIDES ; 
e held there was ſufficient evidence to prove that the _ 


woman likewiſe promiſed, becauſe ſhe carried herſelf as 


one conſenting and approving the promiſe of the man. 


I 7. Savile verſus Roberts. 


[10 Will. z. at Guildhall, coram Holt, Chief Juſtice. 1 Ld. 
Ped Raym. 374. S. C. 


CASE for cauſing and maliciouſly procuring the plaintiff 5 Mod. 394, 


to be indicted for a riot. It was held by Holt, Chief C * 2 


uſtice, it is not ſufficient that the plaintiff prove he was che plaintiff to 


innocent, but he muſt prove expreſs malite in the defend- be maliciouſly 
ant; he likewiſe held, that this action is not grounded, — pts: veg 
upon the conſpiracy, but upon the damage, and therefore malice and da- 
the plaintiff muſt prove his damages, otherwiſe the ac- mages. 

tion will not lie: but in a writ of conſpiracy it is other- 

wife, and where ſuch a writ is brought, if one is ac 


quitted the other cannot be found guilt yx. 5 


18. Sheer verſus Brown. | [17] 


| [Trin, 2 Annz, B. R. 2 Ld. Raym. 899. S. C. 1 Salk. 26. 


S. C.] 


. , $255 ſumpſit, and did. 
clared, that the defendant being indebted to him for 10. fog that the 


goods ſold in ſo much money, in conſideration thereof defendant pro- 
ſuper ſe Henn, there was judgment by default, and upon miſed, held good. . 
a writ of error brought, it was objected, that the decla- | 
ration is ill, becauſe it did not ſet rh that the defendant 


JNDEB ITATUS Aae, in which the plaintiff de- Indebitatus afs 


promiſed, and it might be a ſtranger : but per Curiam, it * 1 Lev. 164. 


Raym. 123 


can never be intended, that a ſtranger promiſed, or that abs. 


the plaintiff himſe}f promiſed, and there is no other per- 
is true, if there had been uo or more defendants, it 
might have been otherwiſe, becauſe in ſuch caſe it would 
n C | have 


have been uncertain which of them had made the promiſe; 
and per Gould, Juſt. the difference is alſo between a col- 
lateral promiſe and a promiſe by operation of law: for in 
the latter caſe it is well, but not in the firſt. See 3 Cro. 


913. Noy 50. 


19. College of Phyſicians ver/as Roſe. 
| | Hilf. 1703. B. R.] 5 
6 Mod. 44. Ja tprrml verdict, in an action on the caſe, the jury 
The preſcribing 1 found, that Roſe the defendant was an apothecary, and 
what is ne for® ſent for by a fick perſon (of what diſtemper now conflat }z 
tiſing phyſics that he came to the patient, and being deſired to ſend him 
ſomething in order to his cure, he accordingly ſent him 
ſome bolus's, and this being without any licence, the queſ- 
tion was, Whether it was praCtifing as a phyfician ? and 
per Curiam, It is, for the making up and compounding 
medicines is the bufineſs of an 7 ol but the judging 
what is proper for the cure, and adviſing what to take for 
that purpoſe, is the buſineſs of a phyſician ; therefore let 
the diſtemper be what it will, the preſcribing and adviſing. 
what is fit for it, is the buſineſs of a phyſician, though 
without a fee, but that rarely happens; ſo the plain- 
| af had judgment, but it was reverſed in the Houſe of 
Peers. .. = HR | 
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20. Aſhby verſus White. 
[Mich. 2 Annæ, 2 Ld. Raym. 938. S. C. 6 Mod. 45. 8. C.] 
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1 Salle. 19. (CASE againſt the conſtables of Aiigſbury in Bucks, for 
e obſtructing the plaintiff. to vote, and for refuſing to 
plaintiff to vote receive his vote at the election of burgeſſes for that borough, 
at the election for to ſerve in parliament z upon not guilty pleaded, the 
g to par- plaintiff had a verdict, and upon a motion in arreſt of 
[ 18 ] 18 Judgments three judges held, that this action would not 
lie till the parliament had decided, whether the plaintiff 
| had a right to vote as an elector (a-). : 
But Holt, Ch. Juſt, was of a contrary opinion, FG 
That the plaintiff had a right to vote, and that in conſe- 
quence thereof the law gives him a remedy, if he is ob- 
ſtructed, and that this action is the proper remedy. 
hy the cemmon law of England, every commoner hath. 
a alen not to be ſubjected to laws made without their 
conſent, and becauſe ſuch conſent cannot be given by 


(20 J udgment for defendant reverſed. 1 Bro. P. C. 45. 
8 F 2 - | F cvery 


* 


' Ations on the Caſe. 18 


every individual man in perſon, by reaſon of number and 
e that power is lodged in their repre- 5 
ſentatives, elected and choſen by them for that purpoſe, 
who are either knights, citizens, or hurgeſſer. 5 
That the election of Fnights of fhires is by freeholders, 
and this is a right which they have in reſpect of their 
freeholds, ariſing from and inſeparately incident to fuch 
freeholds; for before the ſtatute of H. 5. every freeholder, 
though of never ſo ſmall a value, had a right to vote at 
ſuch elections; and though this was confined by that ſta- 
tute to freeholds of a certain value yet it is ſtill a right, as 
it was at cammon law, and annexed to the eſtate, and 
therefore it is a real right or franchiſe. | | 
4s to boroughs, ſorqe are not incorporate, but are ſo by 
XX preſcriptian, and their repreſentatives are choſen by bur- 
= g«/es, who vote ratione burgagii & ratione tenure, and this 
like the caſe of a freeholder before- mentioned is a real | 
right annexed to the tenure in burgage. Oh 8H 
In other boroughs which are incorporated and ſubſiſt by 
charter, the right of election is a perſonal right granted 
to the corporation, for the uſe and benefit of the mem- 
bers thereof; for though in point of prender it veſts in the 
| corporation only as an inheritance ; yet quoad the exerciſe 
and enjoyment, it is diſtributively the perſonal right of 
every individual member af the corporate body, for they 
are perſons who are repreſented, and therefore they are to 
pay the wages to the perſon whom they chooſe; and if 
they refuſe, it is to be leyied upon the reſpective mem- 
bers of the corporation. 5 
And as this is a perſonal right, ſo it cannot be given 
but to a corporate body; and though my * Lord Hobart * 12 Rep» 120. 
would have it good in a place incorporate, and this by way | 
of ordinance, yet that is not law, and all the other judges 
were againſt him. | ; „„ 
= Lhe right of citizens to vote for their repreſentatives is 
of the ſame nature and built upon the fame foundation, 
and nowiſe different but in point of eminence, as cities 
are more worthy and eminent than boroughs. 154 885 
This is a nohle franchiſe and right, and therefore not 
without a remedy where it is oppoſed, ior want of remedy 
and want of right are convertibles. e 


* 


| [Paſch. 4 Wil. .] : 


. 9 IN an action on the caſe for fres and wages, the defeni- No advantage 
ant pleaded in abatement, et petit judicium de billa, & hall be taken th 
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abatement, the tion, and inſiſted upon many errors therein: /ed per Cu- 


defendanc ought iam, it ſhall not be allowed for the defendant to take ad- 

3 vantage of any errors in the declaration upon a plea in 
abatement, but he ought to demur, for he was ruled to an- 
ſwer over. FTP 

x Vent. 260, Caſe, c. againſt a tailor, in which the plaintiff de- 

bogs clared, that he (the plaintiff) employed him to make a 


coat, and that he made it tam inepte & inartificialiter, that 


it was of no uſe to him; upon a demurrer to this declara- 
tion it was held naught, becauſe non conſtat, wherein it 
was ſpoiled, © _ LORA $97. 9 
Ante, pa, 12 Caſe, in which the plaintiff declared, that he being 
| ſeiſed of ſuch a cloſe had a «vay, &c. and that the defend- 
ant Nopped it, adjudged good, becauſe poſſeſſion is a good 
title againſt a wrong-doer. 5 _ 
2 Vent. 78. Caſe againſt a carrier, and declares for four ſilver cups 
& uno poculo argenteo, and not uno alio poculo, Qc. adjudged 
good ; for if it be aliud, the damages ſhall be intended to 
be given for it; if it be idem & non aliud, then it is only 
tautology, and in that caſe the damages may be rightly 


22. Brooks ver/us Hayne. 
Reym. 245. HE plaintiff, who was an attorney, was employed by 
* . S. who made the defendant his executor, and 
tute 3 Jac. died, and afterwards the plaintiF brought an  afſumpfit 
againſt an action againſt this executor for ſeveral fees, and for ſo much 
brought byan money laid out in proſecuting and defending ſeveral ſuits 
y, that he : D 

had not given a at law for the teſtator; and ſets forth, that he had de- 
bill of charges, manded the money of the teſtator in his life-time, and of 
hs the executor ſince his death, and that neither the one nor the 

other had paid it, &c. The defendant pleaded the ſta- 
® Cap. 7. tute * 3 Fac. and that the plaintiff. had not given the teſ- 


— 1 NP. age tutor, or to this defendant, any bill of charges, according 


to that ſtatute, before the action brought; and upon a 


demurrer to this plea, per Curiam, it was adjudged a 
4 good plea, | | | 


"— "IO hs 8 


L 20 8 Addition. 


1 Bulſt. 206. N addition after the alias difus is il; as for inſtance, £ 


. where the indictment was again!: V. N. a, diftus 


2 Leon. 183. V. N. de H. for this is no additioa. 
| * * For 


”' 


/ A EEE RE 


Addition, 


For where the precipe was Richardo Joyner, civi & pan- 
nario London, alias dictus Richardus Foyner de London ar- 
miger, adjudged, that without the a/ias dictus, there was 
no addition of the vill; and that if the party is not ſuth- 
ciently named in the firſt part of the writ, the a/zas cannot 


aid or help it, becauſe it is only to make the writ agree 


with the deed, but is not material, for it is neither an- 
ſwerable, traverſable, or iſſuable. N 85 

Et per Holt, Chief Juſtice, If V. R. of Willi, commit 
felony at Veftminſter, he is always indicted by the name 
of V. R. de Weſtmonaſt. and the practice being always: fo, 
this may properly be ſaid to be his addition. | 


20 


Debt againſt J. R de H. yeoman, alias dictus V. R. de 


H. ſon and heir of R. R., and ſo charges him as heir; 


this was adjudged ill, becauſe the writ doth not name 


him Heir in the premiſes, but in the alas dictur. | 

E Treſpaſs againſt . R. de H. chandler, the defendant 
pleaded in abatement, that he was a gentleman, and upon 
* a demurrer to this plea it was adjudged ill, becauſe he 
did not deny that he was a chandler; and if a gentleman 


exerciſe a trade, he may be called by the name of his 


trade, though he is a gentleman. 


2. The Earl of Banbury ver Wood. 
[2 Ld. Raym. 987. S. C.] 


1 ** homine replegiando, the defendant pleaded in abate- 
ment, there was no addition of vill or place of abode in 
the writ, Sc. and upon a demurrer to this plea, he was 
ruled to anſwer over; for, per Curiam, an addition is not 
neceſſary, becauſe the pluries replevin, upon which the 
Court holds plea, is not the original writ, but the original 
writ is vicontiel, and no proceſs of outlawry lies upon it, 
and therefore it is not within the ſtatute; alſo ſince there 
is no addition in the firſt writ, there muſt be none in the 
& pluries, for that muſt not vary, but purſue the firit writ on 
& which it was founded; and though the ſtatute of H. 5. 
ſays, there ſhall be an addition in all original writs where 
exigent lies, yet that muſt be intended where proceedings 
are upon the firſt writ, | | 


Cro. Eliz. 334. 


884. 
Comyns, Abate. 
ment, F. 26. 


8 


1 Salle. 5. Ad. 
dition not neceſ- 
ſary in a homine 
replegiando, 


Mod. Caſ. 84. 


Cro. Eliz. 143. 
T1 Will. 244. 
Comyns, Abate. 
ment, F. 24. 


TM 


C7 


Adminiſtration, 


To whom grant- ADTJUDGED, That adminiſtration of the goods of # 
able. 1 Sid. 409 11 eme covert ought to be granted to the Bigband, for he 
75 Tos 228. is the next and neareſt friend; the care of the funeral 
+ Ld. Raym. belongs to him, and. he might have recovered or releaſed 


5 


634, 68 5, 686. | | , 
1 Wilſon 163. Whatever belonged to her. 


4 Rep. 51. But if the wife was an executrix to another; then, as to 
Jones 175. the goods which ſhe had in that capacity, adminiſtration 

mult be granted to the next of kin to the teſtator (a). 
Where there is a brother and ſiſter of the half bload, ad- 
miniſtration may be granted to the „er, becauſe ſhe is in 
| equal degree of kindred ; but if the ſiſter is married, then 
Allen 36. it muſt be granted 10 the brother, and not to her and her 
Stiles 45, 74. Huſband, becauſe in effe&t it makes the huſband admini- 
| ſtrator, who is not of kin to the inteſtate, and if ſhe die 
the huſband would ſtill continue adminiſtrator, and ſo 
might poſſeſs himſelf of the whole perſonal eſtate, which 
*21H.8. is contrary to the * ſtatute. _ | 
Vide Str. 956. Where an executor refuſes, or dies before probate, ad- 
miniſtration ſhall be granted to the next of kin of the in- 
teſtate cum teftamento annex', unleſs there is a _reſeduary les 

| gatee, and then it muſt be granted to him. 

Jones 12 5. The huſband made his wife executrix, and gave her 
the reſidue of his moveable goods and chattels ; now if the 
wife die before probate, adminiſtration muſt be granted to 
the next of kin to the huſband, becauſe the whole ręſduum 
was not given to the wife; but if the whole had been 
given to her (viz.) all his debts, goods, and chattels what- 
ſoever, then adminiſtration might be granted to the next 
of kin of the wife, becauſe ſhe was made a re/iduary le- 

| gatee of the whole. | 755 
Repeal. Sid. 352, At common law the ordinary might repeal an admini- 
.. ſtration at pleaſure; but now fince the Hatute 21 H. 8. 
Raym. 43, 93- When once it is duly granted according to that ſtatute, it 
1 Mod. 230. cannot be repealed, for his power is then executed; but 
wars Ram. if it is not duly granted according to the ſtatute, as for in- 
e ſtance, if granted to a wrong perſon, in ſuch caſe he 
may repeal it and grant it to another, for he hath not exe- 
cuted his power. Sed nota, If the adminiſtration is re- 
pealed for want of form in the grant, in ſuch caſe the or- 


(a) In this caſe the adininiftration Bonis non of her teſtator. 
is not of the goods of the wife, but de 


dinary 


Adminiftration, „ 
dinary muſt regrant it to the ſame perſon, though there are 
others in equal degree, 5 
Where an adminiſtration is repealed, becauſe it [ 22 ] 
ſhould be granted to another, in ſuch caſe all acts of the , co. 460. 
firſt adminiſtrator ſtand -good ; but if it is repealed be- Raym. 224. 
cauſe there is a lawful executor, then all his acts are void. J C. 393 | 
| þ4 : | 1 Salk. 38. Plowd. 280. 2 Lev. 183. 


Where a will is of lands and goods, the Court may 
repeal upon an appeal; but where it is of lands only they 
Cannot, becauſe there they had no authority to prove, and 
by conſequence had no authority to repeal. | | 


Sir George Sands's Ca/e. 


SIR George Sands adminiſtered to his ſon, and after- Raym. 93. 

wards a woman pretending to be his wife, ſued for a Sid. 179, 403. 
| 1 Where the ordi- 

repeal, but a prohibition was granted, becauſe the ordi- gary hath a 

nary had an election to grant it either to the father or power and exe- 

wife, and had executed his power by granting it to the —_ —— 

father, per Holt, Chief Juſtice. | | Vide 1 Saik. 36. 

Og i | 1 Sho. 351. 1 Verne 315» 

But where a feme covert died inteſtate, and the next of 

kin to her obtained adminiſtration, and the huſband ſued 
for a repeal, a prohibition was denied per Holt, Chief J 
Juſtice, becauſe in this caſe the ordinary had no power or 8 | 
election to grant it to any perſon but to the huſband ; and 
this is not within the ſtatute of H. 8., but within the 


ſtatute of Ed. 3. 
Upon this iflue the defendant cannot give in evidence a Of pleading. 
judgment not ſatisfied, becauſe it is an adminiſtration of E 
another nature than he had pleaded. 0 Wilſon . yas 

| | : Allen 42. 1 Salk. 316. 3 Lev. 28. 
Payment of debts pendente brevi is no evidence upon this 
iſſue, for the plea is plene admin;/iravit in the preter-tenſe, 
and this evidence proves an adminiſtration only ſince the 
purchaſe of the writ, and therefore the defendant muſt 
plead it ſpecially. | e „ 
In a ſerre facias, upon a judgment againſt the teſtator, Allen 47. 
if the defendant plead plene aaminiſtravit, it is ill upon a ſpe- 3 Cro. 570. 
cial demurrer; becauſe, by the plea, the defendant admits Vide 4 Wa, 
that goods came to his hands, and therefore he ought to 117. 55 
ſhew how he adminiſtered, that it may appear it was not 
in paying of debts. of an inferior . and this is in 
favour of judgments; but upon a general demurrer ſuch | 
a plea may be good, becauſe the defendant might have 1 Salk. 296. 
hw other judgments, and ſo ſhall his plea (which is con- 401 3- 
feſſed by the demurrer) be intended. | TN * 
Nota, The proper plea in this caſe is rient inter maines at Moor 8 58. 
the time of the teſtator's 1 — 
| 4 
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Poe” Admiralty. 
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Slater verts May. 5 


[Mich.. 3 Anne, B.R. 2 Ld. Raym. 1071. 8. C. 6 Mod. | 
' 304+ S. C. 3 Danv. Abr. 35 1. pl. 4. 1 Salk. 42.] 


Action by an ad- A PMINETRATOR, durante abſentia W. R. executor, 
—mrator, Au- brought an action of debt upon a bond, but did not 
—— aver where V. R. was abſent, or that he was abſent; per 
be muſt aver Curiam, it is reaſonable the ordinary ſhould have power to 
panes is grant adminiſtration in this caſe, and ſuch adminiſtrator 
het is accountable to the executor, and we will intend him 
. ſea, but abſence ſhould have been averred in this 
Cale.” 5 | Ade | 
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- Admiralty. 


1, Anonymous. 
[Hill. 13 Will. LY Ld. Raym. 639. SC] 


Seamen loſe their P ON a prohibition to a ſuit in the Admiralty for ma- 
— — ring riners' wages, it was held per Holt, Chief Juſtice, that 
fore the comes if a ſhip is * loſt before ſhe arrives to any port of delivery, 
toa ports the ſeamen loſe all their wages; but if ſhe is loſt after ſhe 
kobe comes to a port of delivery, then they on 7 loſe their wages 
Doug. 520 from the laſt port of delivery: But if they run away, 
Melly, b.2- _ though after they come to a port of delivery, they loſe all 
Sid. 179, their wages. 


3 Burr. 1884. | Ip 


2. King verſus Perry. 
[Paſch. 1 Will. 3.] 


| Wherean obliga- PE R Holt, Chief Juſtice, an obligation, taken in the 
on 3 ns Admiralty to appear and ſue there, is ſuable in that 
ira ty, 8 3 : . . | . 

and where not. Court, for it is a fipulation in nature of bail at common 

4 Inft. 139» law: But where there were 13 part owners of a ſhip, 

| and one of them Tefuſed to let her go to ſea, where- 

upon a /?ipulation was taken for the ſhare of the party re- 

8 | naar fuſing, 


 Advowſon, 


fuſing, and afterwards the ſhip went her voyage; and 
this ſtipulation being put in ſuit. in the Court, a prohibition 
was granted (a), becauſe. the building the ſhip and the 
charter-party were at lan. part 
Adjudged, That where a maſter pawns the ſhip at ſea, 
the Admiralty hath a juriſdiction; and nata, he may 
pawn to relieve the ſhip in extremity, for he being conſti - 
tuted maſter of the ſhip, hath implicitly a power to pre- 
ſerve it in caſes of danger; but he cannot pawn it for his 
own debt, becauſe he has neither a property or power for 
that purpoſe; and if the Admiralty | ſhould confirm an 
hypothecation of that nature, a prohibition ſhall be granted. 


£23 


1241 
Hob. 12. | 
Moor 918. 
Whete a maſter 
may pawn a ſhip, 
and where not, 
Vide Str. 695. 

1 Ld. Raym. 152, 
805. 1 Ve. 15 5 
442. 1 Salk. 34. 


"Comyns, Adm, E. 19. 


If a man give bond at ſea for a debt contracted at land, 
the Admiralty have no juriſdiction, for one thing mult not 
only be done at fea, but the whole muſt concur to give 
them juriſdiction; fo if a debt is contraQed at ſea, and a 
bond given for that debt at land; fo if there be a contract 
at-land and a breach at ſea, in theſe and the like caſes the 
common law ſhall be preferred. Ee 


n Vile ac; Carth. 26. Comb. 109. 235. Lide 2 Ld. 
Holt, 647. R. contra 1 Ld. Raym. 223. 890. 1H, 101. 


Hob. 212. 


4 Inſt. 139. 


1 Roll. 529. 


Raymond, 1285 Str. 


Advowſon. 


1. The King ver/us Biſhop of Cheſter, & al. 


] N' a quare impedit, &c, it was held by Holt, Chief Juſ- 

tice, to which the Court agreed, that where an advow- 
fon is appendant to a manor, and the owner mortgages the 
manor in fee, excepting the advowſon, that by this means it 
is become in grofs ; but if the money be paid punctually at 
the day, then it is become appendant again, and if it is paid 
after the day, it is appendant in reputatian, and may paſs 
by the name of an advowſon appendant in a grant or other 


conveyance, though in reality the appendancy, is deſtroyed; 


for if it is ſevered one inſtant from the manor, by the act 
of the party, it is then in groſs, and not appendant. 
So where the owner of a manor, to which an advowſon 
was appendant, accepts a fine of the advowſon, with a 
| | grant 


I Ld.Raym. 2 
Skin. 65 fo. * 


2 Salk. 560. 

5 Mod. 297. 
Where an ad- 
vowſon is in 
groſs, and where 
it is appendant 
again. Vide 
ILd. Raym. 198. 


Comyns, Ad * 
vowlon, B. 
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Co. Lit. 122. 


- 


Poſtea, tit. Ap- 


Where an ad- 

. vowſon append- 
ant to a manor is 
become in groſs, 
1 Ld.Raym. 197. 


1 Leon. 204. 


grant and render back of every fecond turn; now for ſuch 
turn the advowſon is in groſs, but for other turns the ap- 
pendancy ſtill continues: But if a man levy a fine of the 
advowſon, and accepts a grant and render of every other 
turn, the appendancy is quite gone, becauſe there was 
an inſtant 4 time in which it became ſevered. 

80 where there are two coparceners of a manor, to 
which an advowſon is appendant, and they make partition 
of the manor, without taking notice of the advowſon, at 
every other turn it is ſtill appendant ; but if there had been 
any expreſs exception of the advowſon, it would then be 
in groſs, | 


2. Reynolds verſus Blake. 
[Paſch. 9 Will. 3. in C. B. 5 


where there are 17. coparceners of a manor, to which an 
advowſon is appendant, and the whole demeſnes are al- 
lotted to one, and the ſervices to another, by this means 
the manor is deſtroyed, and the advowſon becomes in 
groſs; but if one of. them die without iſſue, ſo that the 
demeſnes deſcend to him who hath the ſervices, the manor 


is now revived, and the advowſon is appendant again, 


becauſe this was a ſeverance by act of law. See 17 Ed. 3. 
38. 12 H. 7.5. 8 Rep.79. 1 Infl. 122. Bro, Quare 
Imp. 118 (a). 


(a) This was not che point in the cauſe. 


An indictment 


will not lie chere 


3 ſtatute creates 
an offence, and 


Alehoules. 


1. Anonymous. 


THE defendant was indifted for keeping a tippling- 
houfe without licence, contra formam ſlatut: Upon not 
ilty pleaded, he was found guilty ; and it was inſiſted 


appoints the pu- in arreſt of judgment, that at common law any perſon 


niſhment. 
Poſtea the King 


might keep an a/chouſe in a fit and convenient place — 
: that 


JN a quare impedit, it was the opinion of the Court, that 
pertaining, S C. 1 | 


7 i 92 - * 
Fred . . 8 
TIES nn AA Poly ah RA 


Aehoutes. 25 
chat purpoſe; that this was a ſtatutable offence, and the v. Edwards, that 
| — ſtatute is, chat the offender ſhall be committed 1 — og 
by tavo-juftices, and a recognizance taken of him, with two | 
— 4 not to ſell ale, Oc. and that this being the pu- a and 
niſhment by the ſtatute, for that reaſon + an indictment TY Rev. 308. 
will not lie; and the Court * being of this opinion, judg- 2 Cro. 643. 
ment was ſtaid, though an expreſs + caſe was cited to the * 26 ] 
contrary. | ; t x Mod. 3 


2. Stephen Watſon's Caſe. | 
I Mich. 13 Will. z.] 


THE ſame point came in queſtion again in Stephen || x Salk. 43. 
5 Watſon's caſe, which is imperfectiy reported in 
fl 1 Salt. by the name of Stevens verſus Watkins, the caſe 
was thus: I | | 
Steven Watkins was indicted at the quarter-ſeſſions, for 
that he, on the firſt day of October, anno 10 Will. 3. and 
at divers other days and times at B. &c. without any licence 
| from two juſtices of the peace, did keep an alehouſe, and 
fold ale and beer there contra pacem & contra formam fatut's 
upon a demurrer to this indictment it was inſiſted, 
1. That an indictment would not lie in this caſe. 
2. That admitting it would lie, yet not at the ſeſſions. 
3. But admitting that it would lie, and at the ſeſ- 
ſions, yet this indictment is ill in form. 
Fir, This indictment muſt be either upon the ſtatute * Cap. 25. 
* 5 & 6 Ed. 6. or upon the ſtatute + 3 Car. 1. and both + Cap. 3. 
theſe ſtatutes preſcribe another method of puniſhing this 
offence, which was made ſo by one or both of them, and 1 2 Cro. 643. 
that + method and no other muſt be followed, and if ſo, ror ha) 
then an indidment will not lie. ON RIO 
(2. Point.) But admitting it will lie, yet not at the 
ſeſſions; for this is not an indictment upon the ſtatute 
4 Jac. 1. cap. 4. for ſelling ale by the barrel without li- 
cence, for in that.caſe, by the very words of the ſtatute, 
an indictment will lie at the ſeſſions; but this is an 
indictment upon one of the ſtatutes before mentioned, 
and neither of them give the ſeſſions any power in this 
caſe, and they have no power, but what is expreſsly given 
them by ſtatute. | | 
go Paine.) But this indictment is naught in form, for 
the caption is, that it was preſented by the oath of 
twelve men ſworn and charged, without ſaying, $ adtunc 5 1 Vent. 60. 
& ibidem jurat & onerat”, and thereupon it was adjourned; 
but afterwards, in Mich. 13 Will. 3. it was adjudged, 
that this indictment would not lie, becauſe it was a new of- 
fence created by ſtatute, and a particular method of pu- 
niſhing the offender was appointed by the ſtatute, which 
| thould be followed, and no other. 
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2 Salk. 470.S.C. 
Seſſions cannot 

ſuppreſs an ale- 

hooſe licenſed by 
two juſtices, un- 
Jeſs it is for diſ- 
order, : 


„ 4 


8 & 6 Ed. 6. 


f cap. 25+ 


Mod. Caſes 86. 
Ante Stephen 
Witſan's 

Caſe 26. 


+ 4 Mod. 144. 


[28] 


Alehoules, 


3. The King verſur Randall. 


THERE is a ſhort note of this caſe in 2 Salt. ; but the 
caſe was as followeth, (viz. } two orders were re- 
moved by certiorari in B. R., which orders were made at 
the ſeſſions in Middleſex, the firſt whereof recites, that 
whereas R. Randall had lately taken a houſe at Hog/den, 
deſigning to /ell ale and beer there; and whereas the houſe 
had never been inhabited by other perſons than merchants 
and perſons of quality, and there were alehouſes enough 
in Hog/den already, therefore it is ordered, that no li- 
cence be granted to any houſe there, wherein ale was not 
formerly fold z and that no licence ſhould be given to Ran- 
dall; the other recites, that whereas a licence was ſurrep- 
titiouſly obtained by Randall from 74wvo juſtices, to Tell ale 
there, Cc. that yet he ſhould be ſuppreſſed, &c. from 
drawing ale there, Oc. And now. it was moved to quaſh 
theſe orders, becauſe by the ſtatute 5 & 6 Ed. 6. the 
quarter-ſeſhons cannot controul the authority of two juſ- 
tices in this matter; et per Holt, Ch. Juſt. This difference 
hath been taken, { viz. ) where an authority is given to 
two juſtices to do a thing, and from which there lies no 
appeal, there it may be commenced and done in the ſeſ- 
ſions; but if an appeal is given, then the ſeſſions hath 
not an original juriſdiction, it muſt not be begun there ; 
as for inſtance per 18 Elia. and 43 Ez. till the ſtatute 
3 Car. 1. But here the queſtion is, Whether the ſeſſions 
can ſuppreſs an alehouſe licenſed by two juſtices of the 
peace? and adjudged they could not, except it is for diſor- 
ders committed, and thereupon theſe orders were quaſhed. 


4. The King verſus Edwards. 


JH queſtion *, Whether an indictment would lie for ſell- 
ing ale without a licence, was again ſtirred, notwith- 
ſtanding the reſolution in Stephen Watkins caſe before 
mentioned; and two judges were of opinion that it would 
not lie; but per Holt, Ch. Juſt. an indictment is more be- 
neficial for the ſubject, becauſe it is a ſummary way of 
proceeding ; and therefore it ſeems reaſonable that it 
ſhould lie in this cafe, notwithſtanding it is an offence 
created by the ſtatute, and a particular puniſhment there- 
by directed; and ſo it hath been adjudged in a parallel 
caſe; as for + inſtance, it is prohibited by the ſtatute 
22 Car. 2. to travel with a waggon drawn with 'more 
than five horſes at length; this is a new law, and it is a new 
offence to tranſgreſs it; but yet an indictment will lie 
againit the offender, though a particular puniſhment is di- 
rected by that very ſtarute which created the offence. 


Alien, Ses Diſcent per Totam. 
a ee, | 5 


* 


— Progers verſus Arthur. 
[Paſch. 5 Will. 3. B. R. Rot. 531.) 
NDEBITATUS affumpſit, the defendant pleaded, When a traverſe 


that the plaintiff was an alien enemy, born at Roan in 2 1 
France, under the allegiance of, Sc. The plaintiff re- 1082. 1 Salk. 46. 
plied, that he was born at Hamburgb, under the alle- Foſt. 186. 
giance of the emperor, a friend of the king, Sc. and tra- 

verſed, that he was born at Roan in France, &c. to which 

replication the defendant demurred; and had judgment, be- 

cauſe by the traverſe Roan is parcel of the iſſue, which is 

very immaterial, it being too ſtrait; and inſtead thereof 

the plaintiff ſnould have traverſed, that he was born under — 
the allegiance of the French king: Nota tamen, in a caſe ; 
between Grodeck and Briggs, which was debt for an ef- Jones 261. 
cape, the defendant pleaded that the plaintiff was an alien. 

enemy, born at Roan in France, under the allegiance of 

the French king, c. and the plaintiff replied, that he 

was a natural ſubject, born at Vęſfiminſter in the county 

of Middleſex ; and traverſed that he was born in France 

and upon demurrer the Court held this to be an immate- 

rial traverſe,” for the plaintiff ſhould have reſted, and ten- 

dered an iſſue upon his being born at Weſtminſter, 

The capacity of an alien may be conſidered, either in 1 Vent. 417. 
reference to inheritances and to freeholds, or to goods Ce. Lit. 316. 
and chattels, as to inheritances, Ec. an alien may purchaſe 
by his own account or contract, though he cannot retain 
againſt the king, but he cannot take a freehold by action 
in law, therefore he cannot be a tenant by the courteſy; 
nor an alien woman be tenant in dower; for the law 
doth nothing in vain, therefore it will not give him or F 29 ] 
her a freehold in the caſes before-mentioned, becauſe 
* i , e 
Chattels are either real or perſonal, now an alien is not Hob. 148. 
capable of a chatte! real; as ſor inſtance, of a leaſe 9 eee 
lande, but an alien merchant may take a leaſe of a houſe |; 3 
to dwell in, as incident to trade and commerce, but he is 4 Leon. 82. 


not capable of chattels perſonal. | 8 Lit 38 8 
G | 8 At ; y „ 


/ * 


— 


29 


® x Sand. 7. 
Sid. 308. 
Vide Harg. 
Co. Lit. 2. b. 
Vote 7. 


At common law, a leaſe made to an alien artificer, 
either of a houſe or ſhop, was good between the parties, 


but forfeitable to the king; but now, if a op is let to 


an alien artificer, the leaſe is void by the ſtatute 32 H. 8. 
and if the leſſor brings an action of debt for rent, the 
leſſee may plead this ſtatute in bar to the action; but if 
2 houſe or ſhop is let to an alien gentleman, the leaſe is not 


yoid within that ſtatute, neither is it pleadable in bar to 


an action. 
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n are uſually made in affirmance of 
+4 judgments, and ſeldom or never to reverſe: or deſtroy 
By the ſtatute of Marlbridge it is enacted, that de: 
catero fines non capiantur pro eue placitando, (i. e.) for 
leave to amend vitious and ba 
it m be obſeryed, that there were amendments at com- 
mon law, but then the party was to pay a fine for leave 
to amend, like a fine pro licentia concordandi; for he was 


to be amerced far ill pleading, which amercement was due 


to the king; and that being now taken away by this ſta- 
tute, it ſeems reaſonable that the party ſhould pay c/fs 
upon an amendment. Hin DEL. 5 IHE. 

There are but two ſtatutes of amendments, (via.) 
14 Ed. 3. and 8 H. 6.; the one extends to proceſs: out of 
the roll, (i. e.) to writs which iſſue out of the record, and 
not to proceedings on the roll itſelf; and this. laſt ſtatute 
hath always been conſtrued in imitation of the firſt, the 


intent of it being to amend in matters precedent to the 


judgment, and to ſupport the judgment itſelf, and to 
avoid writs of error. | #1 | 
The ſtatute 16 F 17 Car. 2. is in the nature of a ſta. 
tute of jeofailes; it extends only to ſuperior courts, and to 
the courts of counties palatine (a), and that only after ver- 


dict; unleſs in ſome particular caſes ; by this ſtatute all 
defects are amendable after verdict, which do not alter 
the merits of the cauſe, nor the nature of the trial and 


iſſue. 
(a) Vide St. 5 G. Co 137 


of 


pleading, {F#c.; from which. 


Therefore 


2 
— 


FLY 2.4 — wh__ th. «Ac «4 a«% 


Therefore where the matter of the ſuit is not actionable, 
the judgment ſhall be arreſted; ſo likewiſe where. there is 


for words, which are not actionable; if he bring an ac- 
tion of debt upon a bond. before it is due, or debt for 


rent before it is in arrear; ſo if he bring covenant, and 


doth not aſſign a ſufficient breach, or qſumpſit, and doth 
not ſhew a ſufficient conſideration, theſe are not helped by 


WE the verdict. 


At common law original writs were not amendable, 


| Þ becauſe coming out of another court, they are not ſubject 
to be corrected by B. R.; but, in the caſe of the king, they 


1 might be amended in Chancery. 55 | 
But now by the ſtatute 8 H. 6. the court may amend 


ca cauſe of ſuit, but the plaintiff hath took a wrong re- 
W medy; as for inſtance, if he bring an action on the caſe. 


Vide Gilb. C. B. 
121. 


| any fault in an original or judicial writ, if it is the miſ- 


Phus if the curſitor hath inſtructions to make out a 
© writ againſt, V. R. generoſum, and inſtead of that he 
names him militem, this miſtake is amendable, for it muſt 
be imputed to his negligence” or overſight : but if he is 
named genero/us in the original, when it ſhould be miles, 
| and the curſitor had no ſuch direction, this cannot be 


| priſion of the cler. 


8 Rep, 156, 
Blackmore's 


caſe, 
Hob. 129. 


4 amended, becauſe it is not his fault, but the neglect of. 


true information by the party himſelf. 

If an original is precipe quod ſoluit, inſtead of precipe 
quod reddat, or hos breve for hoc breve, it is not amendable 
by the ſtatute 8 H. 6. becauſe this muſt be imputed to 
the ignorance of the curſitor; it makes the writ without 
due form which is required by law, for forma dat ee rei, 
and prevents confuſion. ET =» 
But by the later authorities, al Latin is amendable, 
as in waſte, if the writ is“ agſtrictio inſtead of deſtructio, 
ſo hos breve, for hoc breve, or debet for debeant,  _ 
| 9So debt in the debet when it ſhould be in the detinet, 


per. flat. 16 Car. 2. amendable, and want of pledges, in a 


E ſuit by original, becauſe it is only matter of form, by 
which neither the right of the cauſe or the nature of the. 
trial is altered; the like where the ſuit is by bill. 


$ Rep, 159, 


2 Saund, 39. 

2 Vent. 171. 

* 2 Vent. 173. 
4 Rep. 44. 
S:d. 379» 421, 


The omiſſion of vi & armis & contra pacem was for- 


= merly held fatal, even after a verdict, for it was held to 


be matter of ſubſtance, becauſe ir brings a fine to the 
+ king, but now it is amendable by the laſt ſtatute; ſo is 
the omiſſion of a profert hic in curia after a verdict, but 
not upon a.demurrer. | 

And by the ſame ſtatute an omiſſion of a capiatur or 
miſericordia ſhall be amended, and ſo it is if a cupiatur be 
entered inſtead of a mi/ericordia ; ſo where an action is 
» brought by Thomas, and the judgment was quod Fohannes 
iauperet, this is amendable, for the miſtake is only of the 


* 2 Saund. go8, 
40. | 
Sid. 70, 143. 


1311 


name, 


| Amendment. - 
name, which before was right in the record; and by the 
ſtatute, no fault ſhall impede the judgment which doth 
not affect the merits of the cauſe,” br the right of the 
” Greenwood ver/zs Piggott. 
1 Trin. 7 Will. 3. B. R.] 


Where the nifi RESPASS for an aſſault and battery; the defendant 
privs roll ſhall 1 pleaded /n aſſault demeſne, the plaintiff replies, de ſon 
— "Ig tort demeſne abſque tali cauſa & de hoc ponit ſe ſuper patriam 
* 2 Cro. 435- F predif? * Edwardus (which was the plaintiff's name) 

3 1 x61. 8 Amiliter, when it ſhould have been the defendant's-name z 
5 '""the- original, the iſſue and the ni prius roll, had both 
skin. 39 this miſtake, but the p/ca roll was right. Adjudged, that 
** it ſhould be amended. _ | 77755 


— 


* 


2 Nee þ 8 * Lech * 5 2 
Katy r 8 F — » 4% 
JJ ETI S IOS O SET 


. pO * E. . . 53 J 
* 3 PR r » BY al 


_ 
” 


3. Saunders ver/us Lenoir. 
(Mich. 1. Anne, B. R.] 


WS ares — 


6: A record ſhall PF a writ of error, upon a judgment in the court at 
bf ** ar eser Northampton, the record removed being preceptum fuit, 
i y the draught _ . . : 

UI delow inſtead of præceptum eff, in the venire, and meſſes inſtead 
bi of miſis, the draught below was right, it being drawn by 
=] the clerk and peruſed by counſel; and now upon a mo- 
7 tion to amend the record by the draught (which the clerk 
65 ſwore to be right below) it was denied, becauſe it was no 
1 more than a private paper in their own cuſtody, of which 

3 this Court could not take any notice; and if this was done 
14 by contrivance (as alleged) the defendant might bring his 
ſi 1 g action. 5 5 | TAN. | 
66 5 : 

1 4. Anonymous. 

1 [Paſch. 7 Will, 3. 


ah Dp inns He 
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Whilt all is in Rp, That whilſt the declaration is in paper, the 


— — — 
en 


paper, it is not av oi thing in i lea- 
r Court may give leave to amend any thing in it at plea 


| tutes of amend- ſute, becauſe in ſuch caſe it is not within the ſtatates of 
ments. amendments; but when once it comes in parchment the 
Gild. O. B. 143- Court can give leave to amend no farther than is allowed 
by the ſtatute, for it is then a record, and ought not to be 
daſhed or obliterated. . : gh % 
nn Nera, After a demurrer only given, but not joined, the 
party cannot amend without leave of the court. 
[ 32 ] Where the ll varies from the original, the roll might 
| be amended at common law at any time; for the original is 
: a record of itſelf, and the entry of it on the roll is only 
ex abundanti, though the uſage 1s to enter it. 5 
Es 8 6 0 
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__ Amerreſaments-and Fines. 36 · 

Zo during the term, che Court might amend any miſ- 3 Rep. r57, 
take in the ro/l at common law; for the roll is only the re- | 

But at the common law after the term, the Court could 

not amend any fault in the roll, for then the record 

is not in the breaſt of the Court, but in the roll itſelf, 


__— 
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5. Williams ver/us Hoſkins, 
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rx plaintiff obtained judgment in ejectment for 1% 1 Salk. 52. By 
2 1 1 : a 2 f the of 
_ * ' houſes, and brought a ire factas on that judgment to — 
8  ſhew cauſe why he ſhould not have execution of ane yoging, Mod. 
blaue; the defendant pleaded nul tzel record, and the plain- / Cafes 263, 310. 


tiff perceiving the fault, moved to amend it. Sad por Cu. 5605 . 


riam, this ſear 2 facias 18 a good writ, there is no fault 162. 1 Roll. 1975 
it to amend, and the Court will not alter it to fit it for the 727. 2 Cro. 372. 
plaiatiff's/purpoſe in this, judgment, when it is probable Ch. Je. ue 
there may be another judgment in ejectment for one houſe, hard rain. 
and the defendant having taken advantage of it, it ſhall Sid. 7. 12. 
not be amended to falſify his ple. in ONOPO = © 


, MONGST the ancients all puniſhments were pecuniary, 

from whence the Letines-properly ſay, /olvere parnas ; 
but in proceſs of time this ſort of puniſhment became 
contemptible, and then for ſome crimes death enſued. | | 

All amerciaments_and fines belong to the king, thus fines Bracton 129. 
upon original writs and fines pro licentia concordand: ; and the 
reaſon is, becauſe the courts of juſtice are ſupported at 
his charge: and wherever the law puts the king to any : ] 
charge, for the ſupport and protection of the people, [ 33 
it provides money for that purpoſe, and this is called | 
vectigal fudiciorum. 1 

An amerciament is ordered by the Court, but L by 8 Rep. 40. Ep 

the jury, and a fine is not only ordered, but aſſeſſed by the | 
Court ; and as for theſe amerciaments, which are ordered | 
and aſſeſſed by the Court, upon officers, who are in con- | : 
Vol. III. | 8 NETS tempt, N 
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* 
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1 Vent. 209, 
270» 


Dyer 232. * 
1 Inſt, * 


4 


+ Ta 71. 


- 


2 Roll. is] 5 
104. Wray's 
caſe. | 


Cro. Eliz. 531+ 


W — 


, E322 antient Demeſne.- Ei 


: 3 


tempt, or in default of cheir duty; theſe: een to a 
rather nes than amerciaments, though they are commonly 
ſo called; and yet it hath been held; that where a pecu- 


niary penalty is aſſeſſed by the . upon an officer, it is 


* e an eee but when on 2 ſtranger, it is 


ine. a 


Where the defendant 1 is Lad — of 15 miſtememnor ; 


upon indictment, and fined, he cannot move to rang 


the fine unleſs he appear in perſon; but he ur be 
though abſent. 


Wherever a fine. and ranſom is mentioned in a ſtatute; 
the word ranſom imports a ſum treble to the fine, though 


my Lord Coke in his Littleton tells us it is the ſame thing.” 


Were a ſtatute: impoſes a ine at the will and Kier, of | 
| the ling, that muſt be intended of his Judges, . it 18 * 


them the fine is impoſed. 
Where a ſtatute impoſes a fine certain upon any * 


viction, the Court cannot mitigate it; but if the party 
come in before the convĩction and ſabmits himſelf to the 
Court, they may aſſeſs a leſs fine, for he 1s not convicted, | 


and perhaps never might. 4 
But though the fine is certain, yet the Court of Ex- 
chequer may mitigate it, becauſe it is a court of equity, 
and they have a privy ſeal for it. 
At a court-leet the ſteward told V. R. he was a reſiant, 


who replied, he lied; thereupon the ſteward fined him 
© 207., and adjudged good without a preſcription ſo to do, 


and debt lies for this fine. But if he fine the jury for a 
contempt, he muſt fine them ſeverally, for the contempt 
of one is not the cope of the. ther. 1 Rell. . Rep. 32. 


- 


329. 1 Lutw. 
Where a reco- 
very, ſuffered in 
a court of an- 
«lznt demeine 


1 Salk. 59, 244, 


Ancient Demelne. | 


I, Hunt verſus Browne. '2 
[Hill 1 Anne. } | 
TA * is put at large in 1 Lutw.; By in | arguing-i it 


Helt, Ch. Juſt. held, That a recovery in ancient demieſne 


with double voucher is a bar to an eſtate tail, as it is in 


er court of Common Pleas 3 for a good foundation * 
8 333 


© 


"a Bad at — * 


1 0 at 
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fuch a cuſtom muſt be ſuppoſed, and it is that which with double 
hath given this conveyance: fuck effect and operation: ſo poten 1 40 
likewiſe a recovery by default in that court is a e{/con- eſtate tail. 
tinuanct, as it is in the Common Pleas, and a fine like- Comyns 93, 
wiſe is a diſcontinuance, but no bar ; and as to that point it . 

is not material, whether the court js a court of record or 

not; for if the ackion ſued there will recover a freehold, _ 

the diſcontinuance is a neceffary effect of ſuch a recovery, 

for every recovery recoyereth"a'fee-ſimple, and every re- 

covery of à fee-ſimple, works A diſcontinuance; and there- 

fore a fine levied in this court (i it is a fine) muſt be of 
the fame conſequence and effect as other fines are; ang 
certainly a fine may be levied of /ands in ancient demeſne, in the 
court of the lord of the manor, upon a writ of right cloſe, for 
it is agreeable to the power of that court in other inſtances: 
as for example, that Court may try the m/e joined upon a 
writ of right, which. hath the ſame effect upon a non-claim_ 
as a fine hath; and the tenants of ſuch lands would be 
under this great difadyantage, tliat no fine at all would be 
levied" of their lands, if it might not be levied. in that 
court, but their privileges can never be intended to be to 
their diſadvantage.— To all which the Court agreed. 


2. Kite ver/us Laury. _ 
I Hill. 7 Wil. 3. B. R.] 

A cjeftment the defendant pleated, that the manor of 1 Salk. 56. By 
Bray 1s ancient demeſne, and that the lands in queſtion the name of, 
are held'of the ſaid manor, and pleadable by writ of right 2 1 
cloſe in the court of the lord of the manor. The plaintiff that is traverſ- 
replied that the lands were in the pariſh of * Bray, and os _— g 
were frank-fee and pleadable at common law, and tra- 1 e | 
verſed, that they were pleadable in the court of the manor ; court, 2 Bur- 
and upon a demurrer to this replication it was argued, 8 12472 1048. 

that the precedents were otherwiſe, for it is the zenure, and + £.. 
not its being pleadable in the court the manor, which is [ 33 * 
traverſable; for that is but a conſequence of the fenure, to 
which the Court inclined, ſaying, that where ancient de- 
meſue is pleaded, in ſuch caſe the party (to make a full de- 
fence) muſt either take iſſue upon it, or traverſe the tenure 
of the manor, or that there was a fine levied, or common 
recovery ſuffered, and fo rely upon the eſtoppel, and pray 
judgment, whether he ſhall anſwer to it as ancient de- 
meſne, contrary to ſuch fine or recovery. And nota, That 
where ancient demeſne is pleaded, the defendant muſt 
allege, that the lands are held of ſuch manor which is. 
ancient demeſne, and not that they are parcel of ſuch a a 
manor which is ancient demeſne. a, ae 
. 78.2 


2 Wilf. 17. 
3 Lev. 417, 
419. Where 


a writ of oeceit 
lies againſt the 

cogniſee as well 
as againſt the 


-* cogniſor of a 


fine, Vide 


' Cruiſe on Fines, 
2d ed. 301. 


kitten 9. ; Vit; 3. C. B. ra, | WIRES 1 ug 


8 1105 . 


AT Fike being levied of. lands in ancient e 


brought pL: daceit againſt the tertenant, : and 
gainſt 9255 of. re den and the heir of the cog - 
niſor, ſeven y years after the fine had been levied; and de- 
clared Fare that he was lord of the manor N. 
time of the fine levied, and yet is lord thercot, without 
ſhewing any eſtate ſpeciallyp; and in this caſe theſe 
n reſolved, (1.0) That a writ len lies againſt 


| ce himſelf pt well as agait che cognifor, be- 
cual je i 1 N to. t that fine which works a Wrong and 
* 


2 ˙ a t# £ 


e to Fe 


gainſt the bei F the gn. or San ze becauſe 
the fine Mar 4 a be <ceit and not a 1 tort only, 
which 55 mY the p 8 n of the tort- 3. as in non ſum- | 
mont, for it be 7 — by which the lord is diſinhe- 
rited and barred 104 bs fas fines £1 other duties ariſing from 


the courts of his manor, it ſhall by no means die with 
the perſon of the wrong-doer. (3.) That the lord need 
not ſnew any eſtate in particular, it is ſufficient that he 
was dominus pro tempore, and if his eſtate ſhould determine 


by alienation, the tenant ought to plead it puis darrein con- 


tiuuance. (4-) ) The five years non- claim is not material, 
becauſe a fine may eſtabliſh the right of another, but can 
never eſtabliſh 5. own defects.  (5:) This fine is coram 


nen judice, and merely void: See Br. Fines 47. Br. De- 
| ſceni 14. 21 Ed. 3. 20. 7 A. 4. . * Leon. . | 


Herner Tleoder 93. 


[ 36] 


2 Lutw. mas. 


The plainjifF in 


hier replication 


pleaded ancient 
demeſne needs 
not ſet forth _ 


-what title, 


20 5 N BIN Smith. 


N replevin for taking his cattle, Se. The defendant 
made conuſance for toll in Highaworth market, de- 
manded of the plaintiff, which hg refuſed to pay, and 


thereupon he ultified the taking the cattle ; the plaintiff. 


replied, that ſhe is tenant of the manor of HANNINGDON in 


W1l.TSHIRE, which is ancient demęſne, and that tenants of 


lands in ancient demeſue are quit of toll in all places, Qc. 


and upon a demurrer to this replication it was inſiſted for 


the defendant, that the plaintiff had not made a good, title 
to this privilege, Bake ſhe only ſet forth, that ſhe is 


renant of the manor which is ancient demęſne, when ſhe 
ſhould: have declared, that ſhe is /ziſed in fee of ſuch lands, 
Oc. which ſhe held of T. F., as of his manorof 2 
don, which ! is ancient . : But ber Curiam, it is not 

9 neceſſary 


—_ For ſuch tenants to ſet forth what eftates they 0 
| have, either in fee ſimple or otherwiſe it is ſufficient for 8 
them to allege, that hbomines & tenentes de untigup doininico 
ought to be diſcharged of toll, c. then by Ge: 1 
the plaintiff had laid this privilege {0 general, f or it was to 
be Kifcharged of toll generally, and in all places, fc. when 
by law tenants in angient are not diſcharged of 
tall, bur only of ſuch things which arife on their own: 
lands, and which are for the ſupport and eaſe of them and 
their families ; and the reaſon” of this je, becauſe theſe 
lands were formerly in the . of King Edward dvs 
wk at or King! iam, called the Cungurror: and there | 
| „which was made in the 205 year 
75 bis N 5 the are called, Terre Regir Edward, and 
thoſe in the poſſeſſion of King  Wilkam are called Terre 
Regis; and when any of theſe dee wow aliened from 
the crown, the | tenants were oblige Dov, vac their tenure to 
manure the King's. demeſnes,/ and ore to encourage 
them in that labour, they had this rivile to be diſ- 
charged of toll of all chings which 448 aki & or grow on 
their own lands; but when they turn „ and 
traders in other things, they are not within the reaſon of 
this privilege; ſed per Curiam, to be quit of toll in places, 1 Leon. 231. 
ſhall be intended of ſuch 2 8 85 in al 8 


er where he is Wag vergus 
tenant. n 


W the common TY A fas EY have an appeal as 
hejr to any anceſtor as well as the male ; but now, op 
Magna Gharta, it is enacted, That nullus capiatur. * Gaps 34- 
vel impriſonetur Pater alen zu. de morte alterius | 
1 bs 1 of che death of + Henk. 
where a woman rings an a 0 ath of 2 Haw 0. 23. 
her huſband, ne ungues agcouple Jn loyal matrimony is . 36. 
a 899d. plea; ſo is a ſecond marriage, but an elopement 
is nat. 
It lies at any time within the year and day, to be ac- + lot. 318. 
counted from the death, and not from the ke given; * a. beer 
| but an appeal of robbery may be brought aber the . 3 


e, * Gewer's caſe. | cre Ihe 
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1 Inſt. 139. 


2 Inſt. 316. 


Cro. Eliz. 196. 
Hane's caſe . SY 


In an appeal of felony,, anonſuit after appearance is pe- 
remptor * Pe an appeal of maibem, becauſe the 
writ is elonice maibemavit. o | 19 et 

In an appeal of murder, the defendant cannot juſtify . 
defendendo, but muſt plead not guilty, and the. jury ſhall 
find the ſpecial matter; but in caſes not capital, as maibem, 
Sc. he may juſtify /e defendendo; but not in defence of his 
goods z for if he plead not guilty, he cannot give ſe de. 


fendendo in evidence. 


n an appeal, the defendant having pleaded to ihe; 


may nevertheleſs waive it, and demur upon the count; 


for the trial would be in vain if that fail; and yet if the 
demurrer be adjudged. againſt the defendant, the judg- 


ment is only to anſwer over. 


7. Rep. 13. 
Sid. 196. 


The father attainted of felony, was ſlain by one who had 
no authority, the wife ſhall bring the appeal and not the 
heir, for heres ef nomen jurit, but uxor eff namen nature, 
and the attainder of the huſband cannot extinguiſh that 
natural relation which is between man and =" 4 though 
it may that civil relation which is between anceſtor aud 


| Cro. Eliz. 60 5. 
7 Holland's caſe. 


In an a peal againſt four by writ, the defendants ap- : 
peared at the return, and the plaintiff offered to declare 


againſt them as in cuſtody ;. Sed per Curiam, they are not 


in cuſtody upon their appearance, but there muſt: be a 
committitur or bail filed, upon which the plaintiff was 


Latch. 175. 


[38] 


Vide x Salk, 62. 
2 Hawk. C. 36. 
. 10. 


Pyer 224. 


called, and nonſuit. | CT En... 
An infant brought an appeal per guardianum, and at 


7 


the day it was prayed, that the guardian might not be 


demanded for three or four days being ſick; but per 
Curiam, it was denied, and ſo the infant loſt his ap- 
„„ FL YC int 
2. Prince verſus Bawd. 
(Mich, 5 Will. 3.] 


APPEAL of murder, the defendant pleaded avuterfoits 
convict for the ſame offence, and the oyer of the record 


and conviction being demanded, it was moved that it 


might be entered * in hec verba : Et per Curiam, oyer of 
the record was granted, but it ſhall not be entered in her 


verba, becauſe it is a record of the fame court; now, 


upon the yer, ſeveral variances appeared, ſo that it was 
objected, that the defendant had failed of his record, 
upon which it was prayed to amend, being all in paper; 
but on the other ſide it was objeQed, that awuterfoits con- 
vict was only pleaded for delay, for it is no bar within 
the ſtatute 3 H. 7. But it was ruled, that before that ſta- 


tute auterfoits conyict or ac quit were good pleas: in bar of 
, * % | + 4 an 


** 


an appeal, and that the ſtatute has only the two pleas of 
auterſoits acquit or g{fairit, but that\auterfoits convict remains 


as at common law. 


* 5 


Io 
as 


„ | Wt 7 ; > | ; 4 5 . ; \ 1 # 75 1 
N 1 25 1 4 . 5 0 IN 77 i 
. Hoyle verſus Pitt. | 
5 5 : f 18 — SEN 348) : 


IN an appeal of murder, the defendant” pleaded a convic- 4 Mod. 158. 
1 tion 1 at the ſeſfions held the "Of Anon not 
Bailey, and that he had his clergy 3 and before any de- minal caſes. 
murrer to this plea, or iſſue joined, there being a fault | 
apprehended, becauſe the defendant did not ſet forth by 

what authority the court at the Old Bailey was held; there- 
upon the defendant, by his counſel, moved to amend his 

_ plea : Sed per Holt, Ch. Juſt, the appellant himſelf cannot 
amend, ' and the reaſon is the ſame why the appellee. 
ſhould not; ſor in this caſe, by an amendment, a new roll 
is made, whereas in other cafes amendments are made 
when all is in paper; and no ſtatutes, extend to amend- 
ments in appeals in criminal cauſes. " 


SJ Bauſon verſus Offley. 


N an appeal brought by the wife for the murder of her 3 Mod. 121. 
huſband; ſhe declared, that on ſuch a day and year one 9 FR 
Off did affault and wound her huſband in the county of in one county 
„of which wound he afterwards, on ſuch a day, died and the death 
at R. in the county of C., and that one Lippon was aſſiſt- kg kn 
ing the ſaid Ofley, &c. The cauſe being tried, the jury 
found that Lippan gave the wound, and that Offley «vas af= | 
Hfring him; and now, upon a motion in arreſt of judg- | 
ment, it was inſiſted. for the appellee, that the count [ 39 ] 
and the verdict in appeals mnft be certain, otherwife no | 
judgment could be given againſt the appellee ; but here 
the verdict found another perſon gave the wound, and 
not he againſt whom the appellant had declared. Sed per 
Flolt, Ch. Juſt. This is an exception which might as well 
be made to an #ndiFment, as to a count in an appeal, for 
the one ought to be as certain as the other; but in 
this caſe it is certain enough, for he who gave the ſtroke, 
and he who was aſſiſting in it, are both equally guilty : 
Ihen it was objected, that the cauſe was tried in a wrong 
county; for it was by a jury in C., when it ought to be 
by a jury of both counties; fince the wound was in one 
county, and the death in another. Sed per Curiam : By | 
the ſtatute * 2 C3 Ed. 6. it is enacted, That an in- * Cap. 24» 
dictment found by a jury of that county where the death 
happens, ſhall be as effectual in law, as if the wound 
which was the cauſe of ' ſuch death had been given in the 
fame cn... Hes a0 2290 
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x Salk. 382. 8. C. T HE defendant being indicted for murder, was found 
251. 355:5;8. Fully of manſlaughter at the afſizcs, and an appeal 
5 was immediately brought ; the judge gave the appellee 
time to pleall ul next aſſiaxs, but in the time the appel- 
lant brought an Habeat corput & certiprariy to remove 
both the body and record into B. R.; and afterwards the 
parties agreed, and the appellee being bailed, he appeared 
in court upon his recogniſunce, and produced a releaſe 
from the appellant, and - 9s maved to be diſcharged, 
there being a counſel from the appellant, and conſenti 
to it. Sed Holt, Chief Juſtice;: The Court will be poli- 
5 ſeſſed of the record before he ſhall be diſcharged; there- 
3 fore. let the habeas corpus & certiorari be returned, and the 
| return filed, then the-appellee muſt be arraigned, and af- 
terwards he may, plead this releaſe ; but if the appellant 
is not ready at the return of the certiorari to arraign 
his appeal, or doth not appear in perſon, the appellee 
may have a ſcire facias to compel him, and if he doth not 
come in upon the return of ſuch ſcire faciat, he ſhall be 
demanded and nonſuit: But the appellee is not yet to be 
diſcharged, becauſe there is à record againſt him in court, 
and therefore he muſt be arraigned upon the indictment, 
and then he may plead awterfoits acquit, Sc. 
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| Dyer 362. Co. Þ, 4ND> may be ſaid to be appurtenant to a houſe, 
Cr. 16. either in the king's caſe, or in the caſe of a common 
. perſon, when they have been let and poſſeſſed together a 
3 | | camrenient n ]? Ran! Be mans | | 
* Yelv. 159. A uay cannot be appurtenant or appendant, as a com- 
| | mon may, becauſe it is not an intereſt, but an eaſement. 
1 Inſt. 121.  - The thing which and to which it is appurtenant, muſt 
| agree in nature and quality; as furbary may be appurtenant 
to a houſe, but not to lands, a leet to a manor, but not to 
a church ; a ſeat in a church to a houſe, but not to land: So 
an advowſon ſhall not be appendant to the ſervices, but to 
the demeſnes of a manor, for the demeſaes are of a per- 


_— 


— —— 5 1 


petual duration, but the ſervices are ne. 
Tn, 4 A vicarage 


FS) 1 


A vicarage may be appendant to a manor, becauſe it is 
derived out of the re- of common right; and yet by a 
grant it may be armexed to a manor. 3 

I. R. ſells a mill cum $ertinentiis, the jury find a 4:/n Sid. 24, 222. 
was occupied with the mill for p years. Sed per Cu- . 3 
riom, that 8 ſhall not paſs by thoſe words, for it might 
be a lime-biln, and may have no. relation ta the mill; butif 
' the hen had foand it to be.» malt-kilo, u right be others © |_| 
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AN advowſon is appendant te a manor, the or per mort- Ants tide g. 
ee e ee e ee 
now, become in groſs, but if the money is paid on the day, 

it is become appendant again, and if it is paid after the 

day, the advowſon is appendant in reputation; ſo that 

it may paſs in a grant by the name of an advowſon ap- 

pendant, though per Holt, Ch. Juſt. in truth the ap 


» 7 


* 


ancy is deſtroyed. 


+4. Reynalds verſus Blake. 

1 t̃,faſch. 9 Will. z.] 5 | Wy DEED io» 
Wo ceparceners of a nianor ; the demeſnes are allotted Antea, title Aa- 
| to one, and the ſervices to the other, the manor is on. S. C. 
gone and the advowſon becomes in groſs; but if one die 8 
without iſſue, and the manor deſcend to her who had the 
ſervices, per Holt, Chief Juſtice, the manor is revived . [ 41 ] 
again, and the advowſon becomes appendant as it was 
before, for the ſeverance was by act in law. 


Apprentices. See Indictment 17, 21. 
„ SRO 


"Na 1 
5. 1. Punting's. Caſe, | 
A N order to diſcharge an apprentice was quaſhed, be- Order to diſ- 
cauſe it was to the trade of a 'tallow-chandler, which charge an ap- 
is a trade not mentioned in the ſtatute (a); beſides it was EE: 
under the hands and ſeals of bree ju/ticesr, when that | 
ſtatute requires there ſhould be far. LN 


(a) Vide ac. 2 Call. 471. R. contra Str. 663. Ham. contra 1 Bott, zd ed. 515. 
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x Sal. 66. S. C. T HE maſter took an "apprentice in huſbandry, and 
Where the ne. I before che time of apprenticeſhip expired the maſter 
deuter having died, and left the apprentice impotent and a cripple; the 
aſſets, ſhall pro- juſtices made an order, that the executors of the maſter 
thi 0. any ſhould receive and provide for this apprentice: but this 
F266. Sho. 405. order was quaſhed,- becauſe it did not appear that they 
| had diert, or that they lived in the ſame county; and, by 
fa pond. Fuſtice Giles Eyre, this is a perſonal traſt, and determines 
upon the death of either the maſter or apprentice, and 
the executors may be of no trade, or of another trade 
than the maſter was; but he held, that an action of cove- 
nant would lie againſt the executors, but then the plaintiff 
muſt prove aſſets (a). And per Helt, Ch. Juſt. by tho 
cuſtom of London in ſuch caſes, the executors ſhall put 
out the apprentice to another maſter of the fame trade; 
and in other places, where a maſter hath a great ſum with 
an apprentice, -and covenants. ſor his inſtructions and 
3 maintenance, it would be hard to conſtrue his death to 
[ 42 ] be a diſcharge of thoſe covenants ; and that it hath been 


* 
” + * + 
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- = ;- am 8 
22 — — 
——— —ͤ— — . ⏑ä ß 2 


adjudged, that though the covenants for inſtruction may 
fall, yet he ſtill continues an apprentice with the executors 
| or adminiſtrator, to be maintained by them. X 


© (a) It is more correAlly ſlated in may make his defence by pleading no 
the report 1 Salt. that the executor aſſets. Cd Es 


3- Anonymous, 


Mod, Caſes, 70. T HE maſter brought an action of covenant againſt his 
es —_ apprentice for departing out of his ſervice at ſuch a 
nant againſt the Zire. The defendant juſlified by virtue of a licence from 

| apprentice for his maſter to depart at that time; and ifſue being taken 
cparting pie, upon the licence, Holt, Ch. Juſt. held, that upon ſuch a 
den 24. + declaration the maſter ſhall nor give evidence of the de- 

fendanr's departing without-leave at any other time, becauſe 
in this caſe the time is material and not tranſitory, as in 


treſpaſs and other caſes. ' 


: 


44. White vers England. 
2 Mod. 145. EBT upon the ſtatute of 5 Eli. for uſing the trade 


S. ©. Debt s by . 0 ; X N 
boa the fans of a tiler, not being apprentice to that trade for ſeven 


fox the uſing the Years. The defendant pleaded, that his father was 3 
3 SEE, „**VͤöEX, freeman 


| | 4+ 
ceman of Lindon, and "that he (his defendant) was his tate ar rhe, 

eldeſt ſon 3 and that by virtue of a cuſtom in London, the 2 fag Forgh 

eldeſt ſon of a freeman in re patrimonis might uſe his trade uſed in 

father's trade. The plaintiff demurret to this plea, aud England at che 

the counſel for the defendant did not inſiſt upon it, but ow 2 the 

objected, that the declaration was ill, becauſe the plaintiff made. 

did not aver, that the trade of a fler was an art or myſtery 

uſed in England,” at that time when the ſtatute was made. ; 

40 per Holt, Chief Juſtice; the very trade is mentioned N 

in this ſtatute, and thereſore it muſt neceſſarily be in- 

tended, that it vas uſed af that tine. 


t! 5. The Queen ver ſus Colli ng wood. FA 


T HE defendant: was indicted, for enticing an appren- Mod. Caſes 238. 

tice to take away his maſter's goods, which he (the Enticing an ap- 

defendant) did receive, G. Upon not guilty pleaded, dan be pet. 
the defendant was found guilty; but upon a motion in ter's goods, not 
arreſt of judgment, it was held per Holt, Ch, Juſt.” that criminal aal 

che indictment was ill, becauſe it did not ſet forth that the ach han 

apprentice did actually take azvay any goods ; for an entice- away. 

ment is not criminal, without ſomething done in purſuance 

of it: It is true, this indictment ſets. forth, that the de- 

fendant did receive the goods, which implies that they 

were taken away, for otherwiſe they could not be re- ] 

ceived ; but a charge in an indictment mult. be poſitive, {43 

certain, and direct, and not by implication. "4; Bo a 


£ 


_—_— — - * 
* 9 vp : : * 


Appropriation. 


AY appropriation of an aduotuſon, church, glebe, tithe, Plowd. 495. 
Sc. muſt be to ſome body politic or corporation'; and F 

when it was made by the patron or firſt founder, the form 

was thus: Ego V. R. de H. cancęſſi eccleſiam & aduscatio- 

nem meam de H., cum terris & decunis omnibus ad eam perti- 

nentibus abbati de S. c. ſo that not only the advowſon and 

profits of the church, but the incumbency itſelf, which is 


- 


a ſpiritual thing, veſted in the appropriator, _ 

At common law an appropriation could not be made but 
to a body politic, or to a corporation, for a natural perſon is 
not capable of it, becauſe bo cannot be perpetual, and an 

Appropriation makes an incumbent perpetual, 

| FE | And 


de Fr e fo 

be ſhall not by an appropriation, which. is but a more 
„„ /// / / fot, 
eue appropriations at firſt were mage to alete dean, 


7 Hen. 
©, . 727 0 


©, , and fole corporations ' who wight adwiniſter @acramentals, 
Aud had, cure ot tools; but afterwards, by diſpenſations 

they were made to ſpiritual corporations agregate, who 
Plow. com 497- bad no cure of ſouls, as to drang ond obapters, and at laſt 
| der pretence of hoſpitality., Grande vefar, as 


to nuns un 
een, 


om 4 


it. 


| Hob. 307. An appropriation cannot be fronted over, for it is an 
| ' incumbency, which is a ſpiritual. thing, it is included in 
the ſpiritual function, which, being af the higheſt truſt, 

: 2 . BY I ES 1 
Appropriation . It cannot be made without the patron, for his advowſon 
3 . a lay inheritance, cannot be diveſted without bis : 

wn, conſent; neither can it be made withant the conſent or 
cConcurrence of the king, becauſe the advowſon itſelf is 
held of him mediately or immediately, and be ſhall not 
loſe his poſſibility of eſcheat or lapſe, without his conſent; 
but an appropriation may be made by the patron, and the 
king acting as ſupreme ordinary, without the biſhop : and 
the reaſon is, becauſe, before the reformation it might have 
been made by the king, by the patron, and the pope, and 
whatever the pope might have done is now veſted in the 
Ling by the ſtatute of H. 8. F 


HY 


— 


[44] Arbitrament. See The Doctrine of 
Awards, Caſes Temp. Lord Hard- 
wicke 181. Burro. 277, 278, 701. 


. the ſame time may be limited to the u 


1 Lev. 174. 3 2 1 ? 5 Ire $5 ws 
1 Saik. 71, limited to them to make their award; for. by ng an 
Kyd, 50. umpire they determine their own power. 

Wbere a ſubmiſſion was to the award of 4. and B., ita 

| quod they make it by ſuch a time; and if not then, to 

| Vent. x16. Sid, the ſentence of ſuch umpire as they ſhall . chooſe, - ita 
=> 3 guod he make his umpirage iu the ſame time; an umpirage 
Jones 165. ſo made is good, becauſe here was no concurrent authority, 
1 Roll. 262. for by chooſing 'an umpire the arbitrators had determined 

| their own power; and therefore, though the La wh? 

5 eee, ee e e eee 


ſhould make an want od $48 had choſen an uwpire, ; 
the umpirage ſhall be good, but the award void. | 
The law is the bons, f winpire was appointed by . 
che parties themſelyesz for 4e ib J an abſolute and con- 
current juriſdiction, it is only a power given to the umpire 
to act, and that his umpirage ſhall ſtand, if the arbitrators 
do not act and make an award. 
Where the ſubmiſſion is ita quod the award is made Purſuant to the 
under hand and ſeal, and the award is only written, but . 


not ſubſcribed, it is void (a); but if the arbitrator make his x21, 2 +. - "ie 


ir is ſufficient. 1 3 
1 bd : 399+ 1 Roll. Reps 223+ Yd. Ae is 


| The tbr ien d was b an erregt . R. and tire TIL Laid 

more, ita quad it be mad by all four, three, or two of them 

= in ſuch caſe an award made by two or three of them is 

good, becauſe the joint authority, which was firſt, given to 

all four, was UViribated by the * quod, Ec. and an autho- 

rity may be divided, though an intereſt cannot. 
A. and B. ſubmitted, all controverſies concerning their Palm. 108. 

title in H., a ſum of money was awarded to one, and that 
he ſhould releaſe all actions; the defendant to avoid this 

award, avers there were other actions: {ed non allecatur, 

for it ſhall be intended only of ſuch. actions as they had 

power over by their ſubmiſſion; and if he ſhould be ſued. 

| for not releaſing any action which doth not concern this 

title, he may plead the award as to that was void. 


(a) If the ſubmiſioa"is va 4 not being indented 18 immaterial. 
the award de wy 9 ddt its erg! 309 | | 


* 


'" Pebenifh 5551 Bernard. 92 [45 ] 
er 14. kay. 247. 8. 0% | 


Cn on än agreement, the defendant leaded A ſub- 1 Salk, Ro 8.0. 
miſſion, Er. and an award made to fign mutual re- 5 
leaſes adjudged an ill plea; for it is not intended, that the cleatts nt 7 
breach of the old agreement ſhould be diſcharged by this good. Vide | 
award, but by the releaſez it is otherwiſe where the N54 243- * 
_ award. itſelf e * old Wy and er a new 
one. 


The Mats is 
extraparochial, 
but an arreft 


there was not ſet t 


aß de. Poſtea, 


Privilege . 2. 
8. O. 


Skin. 655. 


6 Rep 54 

9 Rep. 69. 
common B 
is not bound to 
ſnew his war- 
rant, but a ſpe- 
cial bailiff is. 


* 

461 
3 Cro. 180. 408. 
Moor 711. Sid. 
229. 


2 Wilſ. 372. 


Paſ. 8 Will. 3. 


- 1x eule DOD it was held, that the Temple is e 
chial, and not within any pariſh, that it is not within 
he city of London, fo as to come within the cuſtoms, dut 
it is within the county of the city, but that the White 
Frears was within the juriſdiction of the city. * 
That both Dugdale and Stow tell us, that the 7. ample 1 is 
privileged from arreſts by the grant of the king: Sed per 
Holt, Ch. Juſt. If the king hath made fuch a t, it is 
, becauſe the Tenplerr have no court of juſtice within 
themſelves, yet the Court inclined not to countenance ar- 
reſts in the Temple in term-time; but would not ſet aſide 
the arreſt of the defendant, who was arreſted in the Tem 
ples” and fo he was held to > og bail, | 


: s G 6 
44 4 12. J 


| 4 Apen 
(Paſch. 7 Will. 3. B. R.] 


A DJUDGED, that a common bailiff is not bound to hive 
his watrant, either at the time of the arreſt; or at any 
time after; but he is bound to ſhew the cauſe of the arreſt, 

and at whoſe ſuit ; but a ſpecial bailiff may be required to 
ſnew his “ warrant, for he is not known as a common 
bailiff is, and no man is bound to ſubmit himſelf to one 


who is not known or preſumed to have an authority. 


If a writ is returnable, 9 Feb. or Octab. pur. the 3 
ant cannot be arreſted by virtue of ſuch writ, either on 
the roth or 11th of February, though it is before the 
guarto die poſt ; if he is arreſted, the officer cannot juſtify 
it, either in treſpaſs or falſe impriſonment brought again 


him; but if the defendant be taken on a ca. /a. on the 


ninth da of February, which is the very day the writ was 
returnable, the arreſt is good. 

Where a capias is awarded againſt W.R., and a common. 
bailiff knows the writ to be in the hands of the ſheriff; 
per Holt, Ch. Juſt. he * arreſt M. R. without actually 
having the warrant. FA 


amal am Battery. | | 3 


arreſt in the ni ht is good. 9 9 Rep. 66. 
— arreſted in Wu, eftmin hal, / 1 may be — Vide 
diſcharged upon. motion, if the arreſt was on meſue proceſs, © | 
but not if he was taken in execution, but: even in that d. Coniyns, © 
caſe the officer is puniſhable, per Curiam. - Privilege, A. 
In caſes of peers and corporations the ba. : | 
rigen fe on 8 cannot be n K 


5 2 511 1 +4 * 


1 


— . res A 


APJUD GED, that 3 may juſtify an TR I Salk. 30. 
ſault in defence of his perſon, or of his wife, becauſe 
they are but as one perſon ; ſo he may in defence of 
his maſter, deren protection and ace ge h is due to 
him. 371 42 * 
So he * juſtiſy in 9 of * father or Aue, 4 5 
children within age; and even a wounding may be + | Kal. Pg ; 
juſtified in defence of his perion,. bus not of his _- Te n e 
ſeſſtons. 1006 202 
In aſlault, c. che Jefandent may ſtify che aſſault * Hil. 8 Will. 3. 
ſave his perſon, but not to defend his 1 or poſſeſſion; B. 2 1 258 
for in ſuch caſe he muſt plead molliter manus impgſuit but 2 4 "aj 
the law ſeems to be, that he may juſtify an aſſault in de- 548. Latch. 20. 
fence of his horſe, though! in ſuch caſe he cannot-juſtify [471 
any wounding. 1591 | ite rg: 
n treſpaſs for 2 battery and Senn * aſſault de- Son aſſault de 
meſne is a good plea, for in this action the treſpaſs is the ee ply ta 
principal; but in maibem it is not a good plea, unleſs it tory nd wound - 
appear, that the aſſault was ſuch as endangered his life, ing, but not in 
for a man cannot juſtify. a maihem for every: aſault;z as 2 81 3 5 
for inſtance, a man cannot juſtify drawing his fword;: e 
and cutting off the hand of another, becauſe he ſtruck 
him; but in ſuch caſe the defendant ought to plead tje ” 
aſſault ſpecially, (viz.) That the plaintiff aflaulted him 3 Cro. 268. 
and knocked him down, Wc. et ＋ malum 1 e 2 Roll. 547. 
Sc. de injuria ſua propria, Sc. ö 
A mater may juſtify the beating his 2pprentics, ſer-- 1 Hawk, c. 6o, 
vant, ſcholar, Sc. if the beating is in nature of correction (. 23. 
only, and with a proper inſtrument, otherwiſe immoderate- 
caſtiga vit is a good reply; and ſo it was adjudged in Keits s 
3 hy er Felt, Ch. 2 uſt. | 


5 Aſſault 


Alignment on th Sta 


2 The deſenamk Aſſault and battery; tke defendant juſtified, n 
Tuſtified, that be the plaintiff was his ApPhemticat rid that he 


__ gave his Zempore 9, 
* L r. gave him gentle comeftion, und- trarerſed that he 


reQion, but did was: guilty at any time before ar aftür hewas his app 
wot ſay for what. tice; and upon a demurter to this! plca it: was: adj 
ill, becaule dhe defendant-c n ” = 4 Bute; 
_ cially, or the fault for which: 
then conelude af Yue hoc, =>. Eat | 
N 2 8 +: 2 —— 25 1 


oo 
Fs 


| Aſſignment a on n theStatute ; 33 2 H. . 
8 N 34: 2 85 


conditions 3 HE leffor Ren leaſe Tap wits, und 3 
ee de ee Nis ne to . R. Adj judged, that all 
run with. 

ws the rever- 99 eonoern abs thing demiſed, or rent refirvedyts 


fion, and go to for inſtance, conditions or covenants for repairing) ' . 


| 82 Lit. 21 f. b. Aying the rent, & c. are atinexed to the reverſion by this 


335. 2. 183k, ſtatute, and paſs with it to che aſſignee, ſo that he may 
37. 8 Oo. m take the ſame advantage ef them as the leflor himſelf 
33 have done before he made any àſſignment; 

[48] but not any collateral covenants, as to pay d ſum in 


groſs, Sc. are transferred to che reverſion by T0 


ſtatute. - 
Adjudged, that a bergalnee is is an af ee within "this 
n and ſo, if he grant his wap to the uſe of 
VV X. and his heirs, the ceftut que ſe and the bargainee 
Co, Lit. 215. b. are in by this "ſtatute as ah, for they are in by 
| ON I | — of. the ere and yu Him they are 
Who ie an aſ- If a man mabes a Jeaſe for life to A., wh afterwards 
— grants the reverſion to B. either for life or years, B. is an 
4156. aſſignee within this ſtatute; but if he grant the reverſion 
only of two acres, or part of the land, he is not an 
aſſignee within this ſtatute to take advantage of condi- 
tions, becauſe he hath but part of the reverſion, (i. e.) a 
reverſion in part of the demiſe, and the conditions being 


entire, and -againſt -common * cannot de appor- 
tioned, The 


ere 


4 


foreign. - oo 
The aſſignee of à rent without. reverſion, may 1 Lev. 22. Ra 
maintain ax 4000 of 0 the the rent, if there was we * 9 
attornment made, ſo by that and the aſhgnment a privity | 

of contract paſſes. „ | 
Though the leſſee aſſigns, yet the leſſor may have an 
action of debt for the rent, and ſo may his executor; for 

there is a, privity, of contract-between/them,. |. +» 1, 


1 10 * * 


But the heir of the leſſor cannot maintain an action of Sid. 127. 3 Leve 
debt, becauſe the eſtate is not in him, hut in the aſſignee, 5 3 C0, 2 
and there is no e oontract between them. 

Debt for rent was brought againſt an aſſignee; the de- 
fendant pleaded, that he aſſigned over his leaſe; this is 
ill, unleſs: he ſhew alſo, that the leſſor had notice of the 
aſſignment, and that there was nothing due at the time of 
the aſſignment; but covenant; will lie againſt the leſſee, 
after ſuch an aſſignment and acceptance of rent. 3 


* 
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| 1. Maſters verſus Lewis. 
{Trin. 7 Will. 3. B. R. 1 Ld. Raym. 56. S. C. Skin. 5 16. 


Creditor of NV. R. attaches money in the hands of the 3 Mod. 75, 92. 
ordinary. Adjudged, that it could not be, for a fo- 5: C. Foreign 

reign attachment cannot charge any other perſon than the _—_ ads 
debtor himſelf, which the ordinary is not, before goods che debtor. 
of the inteſtate come to his hands, for no creditor of the Vide T. Jon. 
inteſtate can ſue him till he hath actual ſeifin, and before 165 pr F. 
ſuch ſeiſin he hath ſo little intereſt in the matter, that he 3 Wil. 297. 
can neither releaſe or bring the action; but goods in the Roll, $54+ 
hands of an executor or adminiſtrator may be attached by 
a foreign attachment, becauſe they are debtors; and yet 
by this means a debt upon ſimple contract may be paid 
be fore a debt upon ſpecialty, © DIETS 


Vor. lit. 9 855 


3 Fe . „ 
7 r N * 
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2. Ingram seg Bernard. 
(HW. 13 win. z. B. E. 1 1d. Raym. 636. 8. C. 


Money _—_—_ HE arbitrators made an award, that V. R. 3 
Dis attached. 1 pay fo much money on the /econd day of January, he 
Rs WY having N a bond e IE: t ore er 
_ + © tached on the u day of January, and the money awarded 
was taken upon that attachment on the ſecond day of Ja- 
nuary. And per Holt, Ch. Juſt. This would have been 
a good plea in an action of debt brought upon the award, 
but not to an action of debt brought upon the bond of 
ſubmiſſion, becauſe the bond is forfeited; and when a 
bond is forfeited, it is not the money in the condition, but 
the money in the bond itſelf which is attached. «aj 
1 Roll. Ab. 552, A debt due by judgment obtained in the courts of Ve- 
33 de miner, whether the action was for debt or damages, 
. cannot be attached by the cuſtom of London. 


Co - 
b NT 
1 Noll. Rep. A creditor of V. A. attaches his debt in the hands of 
268, Where a of V. S., who was indebted to the ſaid V. A.; and this 
988 being removed into B. R. by certiorari, a procedendo was 
attachment. granted, becauſe the party cannot have the like remedy in 
[ 50 þ B. R. as he may in London. Et per Curiam : If A. ſhould 
ſue V. here, and the defendant ſhould plead the foreign 
attachment, we will allow the cuſtom, becauſe it comes 
in by way of plea; but where it comes oO of original 
ſuit we cannot do right to the parties, therefore a proce- 
dendo was granted. | | | 


* —_——— 


3 — 


Attorney. 


| IN all actions at common law, and in all courts, both 
the plaintiff and defendant appeared in perſon; for the 
writ commanding them formerly to appear, it was under- 
| ſtood an appearance in perſon, and therefore the entry is 
ſtill guerens obtulit ſe; by which policy there were many 
vexatious ſuits prevented and avoided; for the parties 
were compelled to follow their ſuits in proper perſon, and 
could not otherwiſe proſecute, unleſs they had the king's 
ſpecial warrant for that purpoſe. 
But though the parties could not appear by attorney, 
yet after appearance, and when the ſuit was in any, of the 
| | uperior 


* » 
2 + 1 
+ 2 
* 7 
* 


ſuperior courts at Weftminſter, they had power to allow 
them to proceed by attorney; but in other courts that pri- 
vilege was not allowed, but the party muſt ſue out a de- 
dimus poteſtatem de attornato faciend', N 
One who is attorney of record, may 
debt, or an action on the caſe, for his fees; but he who 
is not an attorney of record can only have an action on 
the ca. | F 
Aſungſit by an attorney; in which he declared, that 
the defendant promiſed to pay his fees; the defendant 
pleaded the ſtatute 3 Fac., and that the plaintiff had not 
goes him a bill under his hand; and upon demurrer to 
his plea the plaintiff had judgment, becauſe. the ſtatute 
doth not extend to a ſpecial action upon the promiſe. _ 


2. Anonymous. 


17 an attorney appear, and judgment is againſt his client, 
and he had no warrant of attorney from him to appear, 
the queſtion was, If the Court would ſet aſide the judgment ? 
Et per Curiam : If the attorney is reſponſible, it ſhall not 
be * ſet aſide, becauſe the judgment was regular; and 
there is no reaſon that the plaintiff. ſhould ſuffer when he 
is not in fault: But if the attorney is not reſponſible, or 
ſuſpected to be unable, the judgment ſhall be ſet aſide, 
for otherwiſe the defendant has no remedy. 


F. N. B. 25. C. 85 


* 


bring an action of AQion for his 


cap. 7. Vide 
See ſtat. 2 Geo. 2. 
for regulating of 
attornies and ſo. 
licitors. 


1 Salk. 88. 8. C. 
Where an attor- 
ney appears 
without a war- 
rant, and judg- 
ment is hat 
againſt his cli- 
ent, it ſhall not 


be ſet aſide, if 


the attorney is 
reſponſible. 


*[51] 


_ : * — 


Attornment. 


Quarn verſus Rowe. 
1 km. 5 Will. 3. B. R.] 
THIS caſe is 


Sal verſus Roe, but not in the following manner, 
which was thus: | 


8 ,' 


reported in 1 Sa/t,, by the name of Gwam x Salk. go. 8. C. 


N Tenant in tail made a leaſe to V. R. to commence Where an at- 


| Hye years after, but in the mean time he levied a fe to 


L. R., to the uſe of the _— and his heirs ; afterwards 
N E 2 


tornment is ne- 
ceſſary to create 
a privity. Skin. 
the 387. 


the, leſſee. entered jb, rene, of, he and, hs convfe# 
brought, an a ion of debt againſt. 2 rent. arreat 
reſerved on the land, leafe; by uf pon 2 demprige, to the 
declaration it was objec Ted, that ke was ill, becauſe the 
2 did not ſet forth any attornment, and he being 

in by the common law, * not by. the flatute of _ uſes, an at- 


 fornment is Wrede to create a prixity and to ſupport. 


action: But this objection was not allowed, becauſe, the, 
leſſee, having only an intereſſe termini at the time of the fine 


levied; could not attorn; a and the reverſion 1 upon. his term 


Naeh A that time as. incluc ed in the oſſeſſion. 
V, N, made a leaſe to B. for fifty 757 and after» 


Wards granted his reverſion to R. then 5 e bas 
term to R. before an dh attornment, wh before 
_ tice of the grant 0 


- attornment. 


1 Vent. 243. 


*1.52 } 


Pp 
2 10. * : 
«* bs 
= 


oF 


The leſſor . the 8 to 3 and 8 | 
mp brought an action of debt for the rent; the leſſee 
ed, that he had granted away the reverſion, but did 


| 25 ſet, forth that he attorned: Adjudged; that this plea of 
Itſelf; amounted to an attornment. 


Adjudged, That an attornment to part is 5d for the 


ter Jen k. thall-be; taken, moſt ſtrongly; againſt. hinz 


and he having only 2 to ARE ee he cannot divide or 


apportion the thing ee 


1 Salle. Nt 

S. C. 3 Mod. 
$37. i8 treſ- 
paſs the detend- 
ant juſtified un- 
der a preſent- 
ment in a lect, 


Averment, See Superſtitious Uſe 3. 


1. Matthews verſur Carey. 
[ Mich. 1 Will. 3. B. R.] | 
IN treſpaſs for taking a. diſtreſs, the defendant jultißed, 


under a preſentment i in "the leet, for an offence, c. and 
did not-aver in his plea, that the offence was committed ; 
and upon a demurrer it was adjudged, that he need not 
make ſuch an averment, becauſe as to him it is not ma- 
terial . the offence was aCtually committed or not, 
2 "mM 


it is Tufficzent that "the jury had preſented it; and as t 
this matter, the Court diſtinguiſhed between a repievin, wo 
and a tre/þaſr; for in the firſt caſe the bailiff is an actor, Vide 2 Str. $47. 
and muſt recover upon the "merits of the cauſe,” but in Cro. Eliz. 885. 
treſpaſs he is only to excuſe the wrong alleged againſt him; : 
but the plea was adjudged ill upon another point: which 
dee m e Os bet dee Mott 
2. Adjudged, that negative pleas ought not to be ayerred, Negative pleas 
becauſe a negative cannot be proved; but affirmative pleas peed nor ve ne. | 
muſt be averred, with her paratus gt verificare, oo 303+ | daes 
| 0 7 F cader, E. 33. 
3. »In debt upon a bond for performance of cove- Where hoc pa- 
nants, the defendant pleaded performance; the plaintiff rats eff verifi- 
replied, that he was bound to give him (the plaintiff) an f 
account of all money re eived, Cc. and ſhews, that 10“. [ 33 ] 
came to his (the defendant's) hands, and that He had not 
| accounted for it; the defendant, in his rejoinder, confe ſſed 
the receipt of the money, but pleaded, that he laid it up 
in his maſter's houſe, and that it was ſtolen, et hoc paratus 
gi werifitare : Adjudged, that this averment was proper, 
and that he ought not to have concluded to the country, 
becauſe, having alleged new matter, he ought to give the 
plaintiff liberty to come in and anſwer it. | 
But now the want of paratus gi verificare, or prout patet 


fer recordum, is aided by che ſtatute 16 Car. 2, 


4. Maſon verſus March. 
[Trin. 11 Will. z.] 


1N falſe impriſonment, laid to be in the vacation, the de- Where a teſte of 
fendant pleaded a writ ifſued 74e in term-time, per quod uche, 3 
he took the plaintiff . he may reply, that though it was eee eee, ſhall 
teſte in term, yet he took him in vacation; for per Holt, not be againſt it; 
otherwiſe where 


Ch. Juſt, where the zefte of a wwrit is in ſupport of juſtice, Ty 
no averment ſhall be admitted againft it, otherwiſe where — K 


it is to juſtify a wrong done. 


Avowry. 


1. N OT only he who brings the replevin, but the av9want Plowd. 392. 
I alſo is an actor; for the one ſues for damages in tak- 
nz the cattle, and the other ſues for a retorn hab-nd', or a 

| . © nen 


Bar. 111. 


[ 54] 


2 Lev. 92. by 


Show. 401. 
x Salk 94 


reſtitution of the goods taken; and therefore the avowant 
(i. e.) the defendant muſt conclude his avowry as de- 
_ clarations are concluded, and not with an hc puratus eff 

 verificare, for he is an actor, and his avowry is his de- 

claration, and the return of the goods is his recovery. 


2. In an avowry for damage fegſant, the defendant intitled 


himſelf under a leaſe of the Huſband, and for not ſhewing 


it was by deed, for that it could not be the leaſe of the 


wife, but of the huſband only; and this being made an 


objection, it was diſallowed, becauſe the plea was by way 
of bar, and a bar is good to a common intent. . 
3. In replevin, the defendant made conuſance, for that the 


goods taken were the goods of V. R., and not the goods 
of the plaintiff; and upon a demurrer to this avowry, the 
avowant had judgment; for though he did not pray a return in 
his avowry, yet he ſhall have j nt for a'return, becauſe 
it appears by the declaration, that the defendant took the 
goods, and ſo had the poſſeſſion of them, till by the re- 
plevin they were delivered to the plaintiff, and therefore 
they ſhall be returned to the defendant, that he may be 
in flatu quo prius, &c. 5 95 T5 


4. In replevin, the defendant avowed for damage-feaſant, 


and had a verdict: Adjudged, that he ſhall have a retorn 
habend* for the cattle, and a ca. /a. for the damages; but 


if the party tender the coſts and damages, the ſheriff after 
ſuch tender ought not to execute the retorn abend. 
But if for want of ſuch tender the ſheriff doth execute 
the retorn habend', and afterwards the coſts and damages 
are paid, a writ /i conſtare poterit, Wc. lies upon ſuggeſting 
that the coſts, 5 are paid, on this is to deliver the 


diſtreſs, and this 1s called a writ of reſtitution. 5 


SITE. | Parker verſus Meller. 
krach. 3 Aus.] 


N replevin, if the defendant had the poſſeſſion, it is a 
good bar againſt the plaintiff if he has no title, but he 


cannot give a return, unleſs he ſhew a property in the 


goods; and it is ſufficient if they were delivered to him, 


for otherwiſe the judgment muſt be uerens nil capiat 
per billam, but no return. | * * 


Authority. See Deputy. A Leaſe 
3 ͤ ͤ one hen 


1. Wyatt verſus Evans. 
lu. 5 Will 3. B. R. 


D EBT for 99s. upon a plaint levied in an inferior court, 
and bail put in; afterwards the cauſe was removed 
by habeas corpus into B. R., and there the plaintiff declared 
as in debt ah A bond for 6 J. The queſtion was, Whether 
the bail put in here, upon the habeas corpus, ſhould be 
liable? and adjudged, that they ſhould not, for it was 


another cauſe of action than that to which they were bail. 


2. Anonymous. 
[Paſch. 4 Annæ. B. R.] 


DEBT was brought in C. B., and a recognizance taken, 

and an action of debt was brought on that recog- 
nizance in B. R. The Court was moved, that there might 
be no ſpecial bail given, for that this was only a device to 
better the ſecurity. Sed per Holt, Ch. Juſt. and Povel!, 
upon a recognizance of bail in C. B. no capias lies, becauſe 
it is for a ſum certain; but upon the like recognizance in 
B. R. a capias lies becauſe it is body for body, and there may 
be a reaſon to help them to a capiar upon the recog- 


Where bail 
put in upon the 
removal of a ' 
cauſe by habeas 
corpus, is not” 
liable. 


Vide Cromp, | 
Prac. 427. 


Debt in B. R. 
on a recogni- 
zance of bail in 
C. B. | 


Comyns, Bail, 
K. Jo g 


nizance; and per Holt, in debt upon a judgment pending a 


writ of error, the Court will diſcharge the defendant upon 
| — 23 bail; but per Powell, Juſt. it was anciently other- 
( | N 


255 3. Butler ver/zs Rolls. | 
| T HE defendant was ſued on a bail-bond; to which 


action he pleaded, and had notice of trial; and then 
he moved to ſtay proceedings on the bond, upon bringing 
the principal, intereſt, and coſts into court, which was 
granted, fo as he bring it in ſuch time, that the plaintiff 
might not be delayed of the trial, otherwiſe to proceed. 
4. It was ruled per Holt, Ch. Juſt. that the ancient 
courſe was, that a bail-bond could not be put to ſuit till 
a rule was had to amerce the ſheriff, for not having the 
body at the return of the writ ; and the courſe now is to 
ſay proceedings on the bail-bond, if there is no return of 
a cpi cor pus. | | 


E 4 


Mod. Caſes 25. 
Where proceed- 
ings were ſtaid 
upon the bail 
bringing in the 
principal money, 

and intereſt, and 
colts into court. 

[56] 

Mod. Caſes 229. 
Proceedings on 
the bail bond 
muſt ſtay, if 
chere is not re- 
turn of a cepi 
corpus. 


MR E 5 . 4 3 
* ; 
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4 8 | 5. Craggett verſus Glover. 
i Mod, Caſes 301. A F TER a priſoner for debt under 1007. was diſcharged 
| Whereapfiorer LY by the juſtices, purſuant ie the 58 of poor priſoners, 
aſt retaken muſt he was taken again for above 100 J. at the ſuit of one 
jj. Had ſpecial bail. man, and it was ruled, that he muſt find ſpecial bail. 
| 6. Gibbons verſus Dove. 
| Mo Cabnzzo, B AFL was put in en bringing 5 writ of error the 
| dre, de ache. 22 courle is, that the other fide Rall have twenty = 
id Ge hath vienry to Except againſt them, which exception muſt be entered 
g eas time e in the book of the clerk of the renz, and then he who 
il cept againſt excepts, muſt take out 3 rule to pit in better bail, and. 
. [ ſerve the attorney gn the other lie With it but ſuch rule 
1 needs not be ſeryed within twenty days, ag 
i 7. Barney's Caſe. 
il $ Mot. 322. A Feme covert. was indifted for petty treaſon, in murder. 
1 that was indiQted , ing her huſband ; and the grand jury 83 
in for petit treaſon. the bill, ſhe was brought to the bar, and moved by her 
mh cC.ounſel to be bailed; and there being ſome affidavits 
oy read of the fact, by which it appeared to the Court that. 
BEI the proſecution was, malicious, and there having been 
Ll no proceedings for ſome time, either upon the indictment 
Þ\ | or the coroner's inqueſt, the Court thought fit to bail her. 
1 \ 2 Cro.738 8. Adjudged, that though non off inventus.1s returned 
135 | Moor 850. upon a ca. %. againſt, the principal, yet the Court will re. 
ll 7 Ca. ſa. againſt Ceive a render; ſo they will upon the return of the fir 
. the ptincip, Hei. a. againft the bail, and ſo. they will upon the return of 
W Ventus returned, Ihe ſecond ſci. fa. ſo as it be done on the day of the return, 


yet the Court either fitting the Court, or afterwards at a judge's cham- 


A the ber; but though the Court doth receive ſuch renders in 
of the ball. Favour of the bail, yet it is de mera gratia, and not de jure, 


and therefore the bail cannot plead ſuch render to a /ci. fa. 

 ______ brought againſt them. 1 . 5 
Where the bail g, * But in a ſcire faciat againſt the bail, they may plead 
1 the death of the principal before the return of the capias.; 
principal, for they had time till then to render him, but not after- 


ng wards, a by the return of non 72 inve ntus, the recog- 
[57] nizance is forfeited. © | 1 He 
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10. King verſus Sharp. 


cc RE facias againſt. the: bail, who plead, That the 5 Mod. 167. 
5 rincipal lied be ore the return of the capjas, Sc. — 8 | 
and upon a ſpecial demurxer, this plea was adjudged pal died before 
ul; for it ſhould be, that he died before the return of any the return wk the 
capiar, that it may appear he was not alive at the return —— — 
of the ſirſt capias,. for if he was, the recognizance is for - not g. 
feited. | | | „ Jenes 25 

11. Now the reaſon why the death of the principal 
before any capias ſued out, is a good plea, is, becauſe 
the principal had election either to pay the money, or to 
— + his body to priſon, . and the laſt is become impoſ- 
fible by the act of God. „% tpn oY 

12. But the bai in a writ error cannot render the 

rincipal in diſcharge of themſelves, becauſe they are 

und, that he ſhall proſecute his writ of error with 
effect, or pay the money, if judgment be affirmed. 


13. Groſvenor ver/us Soame. 
OO (Hill, 2 Will. 3. B. R.] 
IF the ſheriff take inſufficient bail, no action lies againſt Mod. Caſes 122, 
him; but if he hath not the defendant forthcoming — 
to appear and anſwer the plaintiff, he may be amerced, ff for taking 
but not after the plaintiff hath accepted an aſſignment of inſufficient bail. 


the bail-bond. 15 | | 1 Ld. Raym. 425. contre 


14. Page verſus Dales: 
WHERE an ne is facd in the disk, as ho muſt Wesen ee 


upon the contracts of his teſtator, he ſhall not put . ors 

in ſpecial bail; but he muſt, if he is ſued on his own - {here got. 
bond or contract. EF. 

15. Nota, All crimes were bailable at common law, 
for carcer gi mala manſ, that place being ſurety for 
none but ſuch who could find no other, and they were 
| bailable by the ſheriff or bailiffs of franchiſes, and ſome- [ 58] 
times by writs; as that de odio & atia homine- replegiando, 
or the writ de manucaptione, and ſometimes ex officio, and 
in all caſes by B. R. upon a habeas corpus ; but homicide 
was by ſtatute excepted out of the power of the ſheriff, 
ſo that he could not bail in that caſe, without the writ de 
odio & atia, and that was founded upon an inquiſition, by 

1 e 8 wic 


92 


ipt, 
which it was found, that the party was indicted out of 
16. But in caſes of murder, manſlaughter, felony, &c. 
the party is not bailable per ffatute Weſtm. 1. cap. 15. 
eſpecially where there is any preſumption of guilt, (i. e.) 
be is not bailable by the Juſtices of peace, for they are 
within this ſtatute ; but they are bailable in B. R. at 
diſcretion, for the ſtatute doth not extend to that court. 


13. Anonymous. 
rig. 11 Will. 3. B. R. 1 Salk. 104. pl. 2. 8. C. 1 


Murder not bail- A Perſon was committed for murder, and he moved to 
able. | +. he. bailed. Two judges were of opinion that he 
might, becauſe the evidence did not prove him guilty ; 
but Holt, Ch. Juſt. and Gould, Juſt. were againſt it, for 
that the evidence did affect him, and to allow him this 
favour would diſcourage proſecutions; and they would 

not give any opinion of the evidence, for as it might pre- 

judice the priſoner on the one ſide, ſo it might the proſe= 

cutor on the other fide, 5 | —_— 


a 


18. Anonymous. 


| One inexecution PER Holt, Ch. Juſt. one in execution upon a judg- 


foc uſury, not 
bailable. 


ment for uſury, brought a writ of error in B. R., and 
J Ventr. 2. moved to be bailed, but it was denied, though there was 
x Sid. 286, 382. an apparent error in the record, and thoneh it was for- 
merly the practice to bail in ſuch caſe; for per Curiam, 
we ought not to enlarge a priſoner in execution; but it is 

- otherwiſe upon an audita querela. Fake 5 


FY * 
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[59] Bankrupt, 
| 15 Feltham verſus Cud worth. qt 


" — [Paſch. 12 Will. 3. B. R. Rot. 99-] 


Far. ro. Com- OCTIRE facias on a judgment, the defendant pleaded 2 
1 8 compoſition for 25. in a pound : Ita quod it be paid 
tute againſt within five years after the major part of his creditors = 

5 number 


. PP 
number and value ſhall ſubſcribe the ſaid compoſition; a 5 


EF YT wg. ” 
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and after the defendant ſhould be diſcharged impriſon- 
ment ; and upon a demurxer to this plea, Halt, Ch. Juſt. 
was of opinion, that a compoſition by virtue of the ſtatute 
muſt be final, and ſuch as will bind the defendant, and 


from which he cannot vary, that thoſe words ita quad, in 


things — in this caſe) make a condition prece- 


dent; but in eſtates executed, they make a condition ſub- 
ſequent, and ſo is Littlaton to be underſtood, that the 
payment of 25. per pound being a condition precedent to 
this agreement, and wholly in the power and will of the 
defendant till it is paid; it is therefore no complete agree- 


ment, and conſequently not within the ſtatute ; and this 


caſe is the ſtronger againſt the defendant, becauſe it doth 
not appear by his plea, that be eas in priſon, ſo that this 
condition precedent may be impoſſible to be performed, 
and 3 the agreement can never ariſe; it is 
true, it might have been otherwiſe if the 21. in the 
pound had been agreed to be paid within the five years, 
in the nature of a defeaſance to the agreement, for the 
ſtatute operates as a defeaſan e. 


2. Huſſey ver/us Fidel. 15 

Tin. 12 Will. 3. B. R.) 2 
A DJUDGED, That a fale of goods by a bankrupt, Sale of goods by 
A after an act af Tay is not merely void; the 2 | 
contract is good between parties, but it may be ,uptcy, void. 
avoided or not avoided by the commiſſioners and aſſignees Vide Skin. 149. 
at pleaſure; therefore they may either bring trover for 
the goods, as ſuppoling the contract to be void, or I. 601 
may bring debt or aſſump; for the value, which affirms | 
e! ũ uV... m8 . 


3. Ellis verſus Ollave. 
[Trin. 11 Will. z. B. R. 


N a caſe between the ſaid parties, an objection was Compeftes 
made to the compoſition, for that the agreement ap- made — 

peared to be only to, for, and vith theſe creditors aubo binds the refs. 

were parties, and had ſigned the compoſition ; but this objec- | 

tion was diſallowed, becauſe the ſtatute makes this an 

agreement for the reſt. | 5 
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The act 165401 
as nonſenſe. ; 


[Trin. 17 Will z 55 


Tu defendant ſetting forth-and reciting! the ſtatute in 
his plea, alleged it thus, (via.) guod liceret und S 
pro duobus, &c. realium creditorum facere agreamentum, Ee. 


cum aliguibus creditorum . ſunrum : & per Cariam, this being 


Cro. Car. 568, 
ones 451 
opy hold eſtate 


bound by the 
| fale of the com- 


miſſioners. 


2 private act and ſet forth as nonſenſa, and the defendant 


having not brought himſelf within it, it is ill; for he 

oath compounded. as a debtor, and not as a eroditor 80 
the plaintiff had judgment. 

14, The fl . be, eter wats the -U. op 


died ſeiſed in fee, his wife ſhould have the third 


part of his lands for her deter for life, and thirteen 
years aſter, which cuſtom was confirmed by act of parli- 
ament, afterwards the hu/band copyholder became a binkrapt, 
and the commiſſioners ſold his eſtate to his (creditors; 


then the huſband died, and after his death the wetter 


were admitted, and the wife claimed. dower, alleging, 
that her huſband died ſeiſed; and the rather, becauſe the 
yendees were not admitted till aftex his death : Sed 


| Curiam : The eſtate of the huſband was boynd by the ſale 


of the commiſſioners, and the bargainee was veſted of the 


_ eſtate, though he could not enter to take the profits, till 


admittance and compoſition with the lord for a fine; but 


if it ſhould be otherwiſe, yet when once the batgainee 


2 Cro. 26. Sale 
of goods by a 


| bankrupt, but 


before any com- 
miſſion taken 


The intereft of 
a joint trader is 
got bound by 
the bankruptcy 
of his companion. 


1 Atk, 136. 


trover againſt V. R.: & per Curiam 


was admitted by the ons. ſuch admittance ſhall have 
relation, and diveſt the whole eſtate db initio („„ 

6. A man became a bankrupt 12 Feb., and aſterwards, 
but before any commiſſion taken out, he made over his 


yo to V. R., who was one of his creditors, in ſatis- 


action of his debt; afterwards the commiſſioners ſold 

theſe goods to other creditors who wo t an action of 

e fale made to 

him by the bankrupt is void by the ſtatute, for it would 

be abſurd that he ſhould be credited to diſpoſe and dif. 
tribute his goods, who is diſcredited by his nn. 


(a) Vide ac. 1 Salk. 185. and notes thereto. 


7. Anonymous. 
TPfach. 7 Will. z.] 
T* joint traders; one of them became a bankrupt : 
Per Holt, Ch. Juſt. The commiſſioners cannot meddle 


with the intereſt of the other, for it 1s not affected by 
the bankruptcy of his companion. 
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Veargatm and Sale. 


FS. 


tv 7 MPTIO & venditio is an agteement for the ſeller 


Vide à Bl. Com. 


to part with a thing ſer money given to him by the 446. 


buyer, for if it be of one thing for another in ſpecie, it is 


not a bargain and ſale, but an exchange, which was 
the original way of buying before money was invented. 


2. In emptione & venditione, we are to conſider not 


; | only what is the expreſs agreement of the parties, but 
W likewiſe what is implied 7ure naturali & poſitive. 


And firſt it is implied, that the ſeller ſhall deliver 


the thing ſold, and that he ſhall Keep it ſafe till it is deli- 


vered, which he is bound to do-with the ſame care as if 
it was a thing: lent to him; for the ſeller had, or is pre- 


ſumed to have, a benefit by the ſale; but this care of 


neeg e ben a reaſonable time, for after a faulty 


le, unleſs it was loſt dolo malo. 50 
4. Where no place, or time of 2 or payment 
is appointed, it is always implied, that the delivery be 
made immediately, and payment upon the delivery, unleſs 
it is inconſiſtent with the nature of the thing to be deli- 
vered. - | 
5. Now by a bare agreement the bargain may be ſo 


W far perfected, without any delivery or payment of money, 


that the parties may have an action on the caſe for non- 
performance of the agreement, but no property veſts till 


uyer, if the thing is loſt, the ſeller is not 


(8621 


there is a delivery; and therefore if a ſecond buyer gets a 


6. As to bargain and ſale upon che ſtatute, it has 


deen held, that if a man piead a bargain and fale of 
= rent, and ſet forth no conſideration, in ſuch caſe he 


muſt ſhew an attornment, for then it enures as a grant at 


=_ common law, which cannot be without an attornment ; but 
= if-2 conſideration. is expreſſed, it is otherwiſe, becauſe 


Bargain and 
ſale, without 
any confidera- . 
tion, not good 
'without an at- 
.tornmeut, 

Carth. 221. F 


then it is a conveyance by the ſtatute, to which an at- 


tornment is not neceſſary, but then he muſt plead it to be 


inrolled, and in what court, that the defendant may be 


able to find it. | 3 

7. And as to that matter, to plead a bargain and 
ſale of a reverſion by deed debito modo irrotulat' in Cancella- 
ria, is not good after a verdict; for non conflat,' whether 
it be an inrolment. at common law, or by the ſtatute. 


3 Cro. 166. 
Velv. 213. 
Carth. 221». 


3 | 8, But 


} 


/ 


62 Baron and Feme. 
2d Saund. 11. 8. But if it is ſaid per indenturam ſecundum formam 
| fatuti debito mods irrotulat' in Cancellaria, it is good, for 
_ modo implies all, viz. a conſideration, and within fix 


| Baron and Feme, Ser Executor 2. 


r. Maddox verſus Winne. 
Where they are FH V5BAND and wife were ſued, and afterwards in 
= eo png the pleadings it was ſaid venerunt partes prædick per 
attornatos ſuos predif?, this was held naught upon a writ 
of error, becauſe they are but one perſon in law. | 


_ (Mich. 9 Will. z.) 


1 Salk. 116 8. 0. CC IRE fecias was brought by huſband and wife, upon 
. 8 a — obtained — wif dum ſola, upon which 
on a judgment ſcire facias there war an award of execution, and then the 
the had cum. wife died, and the huſband brought a new ſci. Ja., Wc. and 
award of execy.. afterwards,” upon a writ of error brought, the queſtion 
tion, and thn was, Whether what was recovered by this judgment 
the wife died, the ſhould go to the huſband, or to the adminiſtrator of the 
2 hula wife? It was inſiſted for the adminiſtrator, that the award 
: of execution upon the firſt ſcire faciat, did not veſt any 
right in the huſband, becauſe the execution muſt ſtill be 
on the judgment obtained by the wife. But per Holt, 
Mich. 3 Jae. a. Ch. Juſt. This caſe does not differ from the caſe of * Obrian 
n and Ram, which was judgment againſt a feme ſole, who 
1 Mod. 170. afterwards married, and upon a ſcire facias brought =_ 
huſband and wife, execution was awarded againſt both; 
then the wife died, and a ſci. fa, was brought againſt the 

huſband alone, and he was adjudged to be chargeable; 

which proves, that the award of execution upon the firſt 
ſcire facias, made a plain alteration of the caſe, for if 

that had not been done, the huſband would not — 

a 
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| able upon the judgment had againſt his wife; fo here; 

in de id | rake by the ward, of execution upon the 

firſt /cire faciar, 2 right is attached in the huſband, which 

ſhall ſurvive to him after the death of his wife, and that 

he might charge another in the ſame manner as he might 
be charged himſelf. _ Wh a 


[ich. 4 Will. 3. B. R. 1 Salk. 114. S. C.] 


Hvs pan and wife brought an aQon on the caſe, Where the wife 
14 in which they declared, that the defendant being in- N dend 


huſband, unleſs an * expreſs promiſe had been made 2 Ceo. 2 . 
to her to'pay e money; — 45 


4. Machell & Us" verſus Garrett. [64] 
- (Mich. 11 Will. 3. B. R.! 1 Re 


C255 Sc. by huſband and wife, for a cauſe ariſing Where nunquam 
to the wife before marriage, Cc. The defendant — eg. _; 

pleaded, that the plaintiffs nunquam fuerunt legitimo ma- 2 . 15 

trimonio copulati. The plaintiffs replied, that they were 12 Mod. 276. 

married at ſuch a time and place ; and upon a demurrer to fc. Vide * 

this replication, the plaintiffs had judgment; for per Cu- ences 

riam, in perſonal actions (as this was) it was right to lay 

the matter upon the fa of the marriage, to make it iſſu- 

able and triable by a jury, and not upon the right of 

the marriage, as the defendant had done in his plea, and 

as it ought to be done in appeals and real actions. | 


5. Hutton verſus Manſell. 
[Paſch. 3 Annz.]* 


CASE by feme ſole, in which ſhe declared, quad cum 3 Lev. 65. S. C. 
> ſhe agreed and promiſed to marry the defendant, he . 1% 
in conſideratione inde promiſed to marry her, and at the 

trial the promiſe of the man was proved. Et per 1 


0 
- 


* 


me. 


cn. Jult. chere is na neceſlie of proving an zee bree 
miſe on tlle woman's part; for it is ſufficieht evidence. to 
ſhew; that ſhe*conntenaticed the promiſe; and carried her- 

IR ſelf ſo as one who approved and conferited to it. 
Hob. 3. Ku. 6. Adfudped; That wifere baron and feme mortgage 
344. MWuere rhe lands of the wife, and ſhe dies, the equity of redemp- 


umd wife tion ſhall ſurvive to the huſband, and not to the admini- 


age her | 
lands: «nd the ſtrator of the wife; but if he die, the wife ſhall have the 
die, the huſband benefit of redemption;- and* not the executor of the huſ- 


Sf 8 | band (a). 


(a) There is an inaccuracy in ſay- from it is, that, ſubjeQ to the mort 
ing —tbe lands, The caſe referred to gages the eſtate continues in its former 
in the margin relates to the mortgage plight. For which point alſo, vide 
of a ferm of years, and redemption by 2 Vern. 438. e eee 
the huſband. The inference. ariſing Tr | 

7. Powell verſus Maine. 
3 Lev. 49; W AH. entered into a bond to a feme ſole, conditioried' 
may bring the to Pay ſo much money on a day certain, and after- 
bas”. wards ſhe married the plaintiff, who brought an action of 
| debt on this bond. The defendant demanded vyer of the 
bond and condition, which was to pay ſo much money to 


the wife, and then he demurred to the declaration. Sed 
Pier Curiam, judgment was given for the plaintiff (Y. 


| (3) Vide contra 1 Roll. 347. 4 Finer 75. Titt. 355. Vide 10 Mol 163. Oæven 82. 


: 


e 2 Pie eg, e, 


2 Ch-Rep. 139: A Woman had portion detiſed to her and the par- 
169. Lands wre ment thereof was charged on certain lands, after- 
charged to pay wards upon her marriage with T. S. he ſettled a jointure 
8 on her, and died, before he received the portion, having 

' the huſband died made a will and appointed i oF Adjudged, That 
before be re- the executor ſtiall have this money, becauſe it is not in 
3 nature of a choſe in action, but in nature of a rent, for it 
huſband ſhall is charged on lands, and it is given the huſband by the in- 
have bs termarriage z and for that reaſon it ſhall go to his execu- 

e 4 Viner 40. f 3 707 : 
a Verb, o tor, and not to his wife ſurviving him. 
Onlb. Eq» 100. Ch. Ca. 27. 1 Vern. 161. Eg 


* 


9. Thompſon verſur Woods. 
dn D EBT upon bond conditioned! to leave his wife 80/. 


1 bond to kae 1-8 at his death, in caſe ſhe ſhould ſurvive; ſo that 
dis wife ſo much, ſhe might receive and take it to her own uſe; the huſ- 
13 | EE, band 


% 
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| _ "Baſtard, - hh 
band died; arid, in an action pf debt brought againſt his 
adminiſtrator, he pleaded, that the huſband made a will, 
and his wife executrix, and left to the value of 
1001. and upwards, and deviſed, that ſhe pay herſelf the 
ſaid 801. and upon a demurrer to this plea, it was 
adjudged ill; becauſe the huſband at his death might owe 
money on judgments and ſtatutes, and fo ſhe might not 
be able to pay herſelf, and his eſtate might be ſo incume 
bered, that it would be better for her to renounce the ex- 


ecutorſnip. 
| 10. Rands werfus Tripp. = ; 


T* plaintiff being a tradeſman in London, and having Promiſe to pay- 
married the defendant's daughter, with whom he had 2 * 
4000. portion; the defendant ſpoke merrily in company, wife holde 
that as ſoon as his ſon in law ſhould be knighted, ſo that be a lady, goods 
his daughter might be a lady, he would give her 2000/7. e 
Afterwards the plaintiff, without acquainting the defend» 
ant with it, procured himſelf to be knighted, and then 
brought an action upon this promiſe, and the jury gave 
15. damages, which the Chief Zuftice thought a very 
hard verdict, becauſe the words were ſpoken merrily, in- 
| tending only to pay the money, when the plaintiff by his 
trade (which was a tobacconiſt) ſhould get an eſtate to 
qualify him for knighthood, and therefore a new trial wag 
granted (a). | | 


1 (a) There being no date to this tate, che action clearly conld not be 
eaſe, it 2 have ariſen before the maintained, even ſetting aſide the 
ſtatute of fraudsz but, fince that ſta» other ground for a new trial. 
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7. Maſters ver/ur Child. 
(Hill. zo Will. 3, B. R. 
ROLE D, That the birth of a baſtard child prima facie Ba end is fete 


ſettles it in the place where it was born; but if bon, eg v. 
2 woman big with child of a baſtard, and feitled in one — . BY 
Vor. III. . . paris, e thang 
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order, that the 


reputed father 
ſhould give ſecu- 
rity to perform 
the order, quaſh- 
od. 


Mod. 168. 
356. 


| Baſtard: 


Par iſb, is cerfigded! to go into 3 and chere to be de- 
livered, this fraud will make the pariſh; chargeable where 
the mother was ſettled, though the child was not born 
there: But if a woman with child of a baftard come acci- 
dentally into one pariſh, and is perſuaded by ſome of the 
pariſhioners to go into another pariſh, which ſhe doth, 


and there is delivered, this ſhall not SIO? that pariſh 


e en her. 


The Queen verſus Chafin. 
9 85 1 Annæ, B. K. 2 1d. Rahm. 858. 8.0, 


AN order or ane was made upon an appeal, i" 
maintaining a baſtard- child, which order was quaſhed 
and thereupon it was moved, chat the reputed father might 
be bound in B. R. to appear below; and per Curiam, if the 
original order made by the juſtices is below, we will 
oblige him to go down again; but if it is here, we cannot; 
and it appcaring, that the original order was in B. R., and 
by conſequence, that the Juſtices could have no authority 
below, the Court was moved, that the reputed father might 


give ſecurity to perform: but that was oppoſed, becauſe the 


courſe is to pray that the order might be confirmed, and 
then there is occaſion for giving fecurity ; becauſe, if the 
order thus «confirmed is not obeyed, t al other fide may 
have the proceſs of this court againſt the reputed father, 
or he may be bound to appear at the ſeſſions: aſterwards 
this order was quaſhed as to part, and confirmed as to the 
reſidue; the part for which it was quaſhed was, that the 
reputed father Yonge give ſecurity to ptrform the order, which, 
per Curiam, 18 naug ht, 

3. A baſtard-is terminus a quo, he is the firſt of his 


family, for he hath no relation of which the law takes 


any notice; but this muſt be underſtood as to civil pur- 


poſes, for there is a relation as to moral purpoſes, theres 


| fore he cannot marry his on mother or * lifter. 


1670 
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Wills of Exchange. 


See Executor 10. Infant 12, 


I. Nicholſon verſes Seldnith. 


Teach. 9 Will. z. C. B. 1 Id. Raym. 180. 8. C. named 
Me *- |" Nicholſon». Sedgwick. 


53 ULED, That where a bill is drawn payable to N. R. Difference be- 
or bearer, an aſſignee muſt ſuc in the name of him cen © bill pay= 

to whom it was made payable, and not in his own name; bearer, and to 
for if the bearer was allowed to ſue in his own name, him or order. 

then a ſtranger, who by accident may find the note, if 1 

loſt, might recover: but if it is made payable to V. R. or 

order, there an aſſignee may ſue in his own name, becauſe 

the order muſt be made by indorſement, or the like, to 

ſhew the drawer's conſent (a). Bi 

(a) R. 3 Burr. 1516. That an action own name. 

may be brought by the bearer in his {68 


2, Jordan verſan Barloe, 
 [Paſch. 12 Will. 3. B. R.] 


Rn That where a bill is drawn 2 to V. R. Bill payable to 
wor order, it is within the cuſtom of merchants, and W. R. or order, 
ſuch a bill may be negotiated and affigned by cuſtom, ien of m 
| and the contract of the parties, and an action may be chants. ; 
grounded on it, though it is no ſpecialty ; but if it is [ 68 ] | 
made payable to V. R. or * beaver, it is not within the = poſtea 5. 


| 'euſtom of merchants; and therefore, when, upon ſuch a 


bill, the plaintiff declared, that the defendant being a 

merchant, had drawn a bill according to the cuſtom of 

merchants, but had not paid the money : this declaration 

was held ill; and all this was reſolved in + edges and +: Salk. 125. 
Steward's caſe, „ 5 „„ 


able to W. R. or j 


Bills of Exchange, 


3. Williams verſus Field. 
© Where the laſt R VLED, That where a bill is drawh payable to V. R. 


— pos BE or order, and he indorſes it to B., who indorſes it to 

A againitanyof C., and he indorſes it to D.; the laſt indorſee may bring 

the indorſers. an action againſt any of the indorſers, becauſe every in- 

Coney 42. PovE- dorſement is a new bill, and implies a warranty by the 
„ en es, indorſer, that the money ſhall be paid. | 


4: Clerke verſus Mundall. 


[3 Will. 3. apud Guildhall, coram, Holt, Ch. Tut. 1. Salk. 
| ? 1124. 8. C.] 7 3 ** 


here a bill in- F. having a bill of exchange, and being indebted 

| dig apt to T. P., indorſes the bill to him; afterwards. he 
ee pre- brought an A againſt V. R., and upon non afſumpſit 

| Ecdent debt. leaded, at the trial he gave evidence this bill of exchange 
indorſed to the plaintiff, and that it had been fo long in 

his hands after it became due and payable, and therefore 

he accounted it as money paid: but per Holt, Ch. Juſt. a 

bill, without payment of the money, ſhall never in 

ſatisfaction of a precedent debt or contract; if it is not 

part of the contract, that it ſhould be in ſatisfaction; as 

if A. ſells goods to B., and it is agreed between them, 

that A. ſhall have a bill of exchange in ſatisfaction for the 

goods, in ſuch caſe B. is diſcharged, though the money 

ſhould never be paid, becauſe the bill itfelf was payment; 

but otherwiſe a bill ſhall never extinguiſh a precedent 

contract or debt; it is true, if part of a bill of exchange 

55 2 it ſhall only be a diſcharge of ſo much of the old 

t. | f f . #755 
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5. Hodges verſus Steward. 
[Paſct, 5 W. 3. B. R. 1 Id, Raym. 181, this Caſe cited.) 


x Salle. 125: THIS caſe is reported In 1 Salk.; to which may be added, 


E eg | that this was an aCtion on the caſe brought 'upon an 
tom for the inland bill of exchange, in which the plaintiff declared 
bearer to bring upon a ſpecial cuſtom in London for the bearer to bring the 


_— de. action, &c. and upon a demurrer to the declaration, beſides 


murs and doth the other points adjudged in this cafe it was held, that the 
not traverſe the * Jefendant having demurred, without traverſing the cuſ- 
cuſtom, judg- © : i 

ment mall be tom, he had thereby confeſſed there was ſuch a cuſtom, 


againſt him. though in truth there was not, and for that reaſon the - 


* [ 69 ] SY. 1 plaintiff 


9328 2 a, os 


Bills of Exchange. 
plaintiff had judgment; ſor though the Court takes notice 
of the law of merchants, as part of the law of England, 
t they cannot take notice of the cuſtoms of particular 
laces; and this cuſtom, as ſet forth in the declaration, 
being ſulleient to maintain the action, and the defendant 
confeſſing it by his demurrer, he hath given judgment 


- 


againſt himſelf, . 


"I" Brough ver/us Parkins, 
[Mich. 2 Annæ, B. R. 2 Ld. Raym. 992. 8. C. 1 Salk. 131.] 


(CASE upon an inland bill of exchange brought in the 
C. B. againſt the drawer, and judgment for the plain- 

tiff by nil dicit; and now upon a writ of error in B. R. it 
was argued for the plaintiff in error, that the declaration 
was ill, becauſe it dig not appear therein that the bill was 
2 and ſince the late “ ſtatute, no action can be 
brought againſt the dratver, unleſs a proteſt is made as di- 


rected by that ſtatute, and this ought to be ſet forth in the 


69 


Mod. Caſes 30. 
Caſe-againſt the 
drawer of an in- 


land bill good, 
without'a pro- 
teſt, : 


9 & 10 Will. 3. 


4 Cap, 1 7. 


declaration; becauſe at common law the party had no re. 
medy againſt the drawer, except notice was given to him 
of non- payment of the money by him on whom the bill 


was drawn: So that now a proteſt is neceſſary, or it is not; 
if it is neceflary, it ought to be ſet forth in the declar- 
ation; if it is not. neceſſary, then the party had the ſame 
remedy before the ſtatute. that he hath now, ſo that the 
ſtatute is of no effect. On the contrary it was argued for 
the plaintiff in the action, that it doth not appear that the 
bill was underwritten; for if it was not, then it is not 
within the ſtatute, and a prote/? cannot be made without 
it; for in caſes of inland bills, a proteſt was not neceſſary 
at common law, as it is in foreign bills; but admitting a 


proteſt in this caſe is required by the ſtatute, yet it ought 


not to be ſet forth in the declaration, but it is to be con- 


ſidered at the trial: For if the drawer had any damage by 
the not proteſting it, and if ſuch damage amounts to the 
value of the bill, it is a total diſcharge to him; if leſs, it 
is a diſcharge for ſo much. Holt, Ch 


bills of exchange, for if the drawer receives any prejudice 
by the plaintiff's delay, he ſhall not recover: A protef on 
a foreign bill is part of its conſtitution, but on inland bills 
it was not neceſſary before this ſtatute, at common law; 
and the ſtatute doth not take away the plaintiff's action 
for want of a proteſt, or make it a bar to his action, but 


- 


only deprives him of that intereſt, ro thoſe damages 
for not making a proteſt, as he migth have, if he had 


. Juſt. The plaintiff 
$ muſt give convenient notice to the drawer, of non-pay- 
ment of the money in caſes of inland as well as of foreign 


frog 


70. Bills of Exchange, 
made one; or to give the drawer a remedy againſt him by 
way of action for coſts and damages, in not making a 
proteſt, quod Powell, Juſt. conceſſit, and that ſince the it 
tute a proteſt was never ſet forth in the declaration. 


7. Yeoman verſus Bradſhaw. 


Poſtea, Execu- | PER Holt, Ch. Juſt. A bill of exchange ſhall be bona 
2 RG gc notabilia where the debtor is, and not where the bill 
ſpecialty, there- is, for it is in law no ſpecialty; for if an executor pays 
— it ER debts upon ſimple contracts, or ſuffers judgment to paſs 
CH che gebtor Againſt him upon actions on ſuch contracts, yet he may plead 
is, and not where fuch payment or judgment in bar to an action on a bill of 
— bil i. exchange, and ſuch bill is like an award in writing, which is 

' arg. Ofc. no chattel where the award itſelf lies; and in pleading ſuch 
Ex. c. 4. f.2. award or a bill of exchange, it is never faid Hic in curia . 

. prolat', which ſhews they are no ſpecialties, and ſo it was 
- adjudged; though it was objected, that the paper on 
which it was written was evidence that it was a debt, and 
that trover and converſion would lie for it, and conſe- 
_ quently it muſt be goods and chattels, and therefore 
ought to be conſidered as bona notabilia, where: the bill or 
award was. LAT ITN T 


8. Anonymous. 
[Paſch. 2 Annz, B. R.] 


g Bill of exchange was drawn on V. R. for 40 l. pay- 
„ „ able to O. V. or order; V. R. accepts the bill, and 
for part of the - afterwards O. W., the drawer, indorſes part of it to the 
money, not good. plaintiff, who brought an action againſt the acceptor: Ad- 

_ Judged, that it would not lie, becauſe, by his accepting 

the bill, he made himfelf liable only to one action for 

the whole, and not to ſeveral actions for part of the 

money (a). En FER | 
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Action againſt 


(a) F. ac. 1 Salk. 6g, 


9. Anonymous. 
\ FMich. 10 W. 3. S. C. 1 Salk. 126.] 


| Afton doth nat A Bill of exchange being made payable to V. R. or or- 
indodfer, wich- = > der, WW. R. indorſes it; B., the indorſee, cannot ſuc 
out ſetting W. K. unleſs he attempt to find out the: firſt drawer, or 
| oy 5 demand it of him, for the indorſer is but a warrantee 
5: drawer, or a that the drawer ſhould pay, and therefore liable only 
demand of the upon his default: Per olt, Chief Juſtice, at Guildhall, 
| money of him. and ſuch attempt muſt be ſet forth in the declaration (3). 


(5) This caſe, as here ated, is not law. ide note to the report of it in 1 Salk, 
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nach. 10 W. 3. at Guildhall, | x Salk. 126: 8. C. 
Bank bill, payable to . R. or bearer, was given be Bill payable e 


A : bearer loſt, and 


\ 


. in, who loſt it, and it was found by a ſtranger, found by a fan- 
who aſſigned it to C. upon a valuble conſideration z/ after ger, who aſſign- 
wards C. got a new bill in his ow] n name. Et per Holt, _ 8 
Ch. Juſt., V. R. may have trover againſt che finder, for igt che fader. 
he had no title, though a payment to him had indemni- 2 
fied the bank; but not againſt C. becauſe. of the con- 
ſideration, which, by courſe of trade, creates a property 
in the aſſignee or bearer (a). 


(a) Vie references in the report 1 Salk, | 5 


1 1 * * 4 8 a , . 
TC o—_—_ Ns, 
2 * 1 * 1 7 p 


t. A LL biſhoprics in England were antiently donative by 1 Salk. 3444 35% 
| A the 9271 and dete was guod Sik for it, 105 £ — 
he endowed them with lands and revenues, and baronies, 
and therefore it was reaſonable he fhoyld be the patron. 

The ceremony then in uſe was inveſtiture per annulum 5 
& baculum ; the one was a ſymbolical repreſentation x Salk? 136. 
of the biſhop's ſpiritual marriage with tite church, the | | 
other of his paſtoral care and charge over the flock : 
„ 88 8 
2. But after many conteſts between the kings of Fng- 1 Salk. 236. 
land and the popes, it was agreed, in the reign of King. * The original 
Fohn, that the king ſhould permit a free election by the ppc ibaa on | 
chapter, but founded on his conge d'eflire, (i. e.) a licenge Mat, Paris and 
to give them leave to chooſe a biſhop upon any vacancy, in Eadmerus. | 
and that the new elected biſhop ſhould not have his tem- | 
poralties, till he ſwore allegiance to the king; but that 
confirmation and conſecration” ſhould be in the power of 
the pope, by which.means he gained, in effect, the dif- 
poſal of the biſhoprics in England, © Nl? : 
3. And thus it continued till the + 25th year of the +25 H. 8. cap. ao. 
| reign of H. 8., in which year the papal juriſdiction was 1 Salk. 236. 
taken away by ſtatute. Drod, WWW 
3 | WE If | 4. Afterwards 


4. Afterwards, by the ſtatute 1 Ad. 6., all bi/boprics 
were made donative, as formerly they were; but by a ſta- 
tute made 8 Elia. the ſtatute 25 H. 8. was reſtored, and 
biſhoprics in England were again made elective by the 
conge deflire ; but in Ireland they are donative by letters 
Cà“) d ,, i Tor a9” Tu 
.  $+ The manner of making a biſhop, as well in caſe of 
.. tranſlation as new creation, is thus 
When the ſee is vacant, the dean and chapter certify 
it to the king in Chancery, and pray the king's licence to 
: elect a biſhop 3 thereupon the king grants his conge 
Teſlire (a) ſuch a perſon naming him, and ſo they proceed 
to an election; and when that is done, they certify it 
to the king, to the archbiſhop, and to the party elected; 
and then the king by his letters patents gives the royal 
aſſent, and commands the archbiſhop to confirm and con- 
ſecrate him; whereupon the archbiſhop examines the 
election, and the party, and then confirms the election, 
and conſecrates him. | 5 
6. This is the manner of proceeding in creations, and 
it holds likewiſe in caſes of tranſlations, excepting only, 
that the perſon tranſlated is not conſecrated de nowo'; for 
a“ conſecration is like an ordination, (i. e.) it is an inde- 
lible character, and holds good for ever. 5 
7. Heretofore, when a biſhop was to be tran/lated, 
there was no election to the new ſee, for the rule in the 
canon law is, electur non poteft eligi: and becauſe it was 
pretended, that the biſhop was married to the firſt church, 
which marriage could not be diſſolved but by the pope, 
therefore a petition was made to him, who conſenting to 
it, then, and not before, the biſhop was tranſlated to his 
new ſee; and this was ſaid to be by poſtulation, but ra- 
ther it may be ſaid to be by uſurpation, for it is expreſsly 
"againſt. the ſtatutes 16 R. 2, and 9 H. 4. cap. 8. and 
tranſlatians are ever by election, and not by poſtulation. 
+ 8, When a biſhop is tranſlated, the old ſee is not 
void by the election to the new one, until the election 
is confirmed by the archbiſhop ; for though he is elected, 
yet the king may not conſent, or the N may 
not confirm, and it is not reaſonable that the biſhop 
ſhould loſe his old preferment, till he hath gained a new 
one; and ſo it is in caſe of creation, he is not completely 
: biſhop till conſecration, TOE . 
Yau Serjeant g. For, as there are four things to complete a parſon, 
hs by 4 (viz) preſentatian, admiſſion, inſtitution, and + induction, ſo 
caſe of Wolfer- there are four things analogically requiſite to complete the 
Bikes of Lin biſhop ; the firſt 18 elelion, and this reſembles the Pre- 
(a) 2, Whether the cong# d*e/iire is of a particular perſon a diſtinct inſtru · 
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| Bona Notabilia, ce. 72 
ion ; the next is conformation, which . reſembles ad- coin, a Wilſon _ 
miſſion ; the next is conſecrations and this reſembles in/titu- 8. 5 
tien ; and the laſt is iHallation of a biſhop, or inthroniza- [73] - 
tion of an archbiſhop, which reſembles induction. 
10. Originally the archbiſhop was biſhop over all Eng- | 
land, as Auſtin was, per Cole and Dadderidge. 1 Roll. 
Rep. 328. | *, EB Mu3 LIK Th ay 
11. Biſhops did fit and had a vote in parhament in the Seld. tit. Ro- 
time of the Saxons; but it was not _ ee but ex our, 576. 
ivilegio perſenali, as they were biſhops, for they were 
_ ery the Nomad, reign ; for in the ed the 
Saxons, they were free from all ſervices and payments, : FE 
excepting only to caſtles and bridges ; but William, called 
eror, deprived them of this exemption, and in- 
- ſtead thereof turned their poſſeſſions into baronies, and 
oa them ſubject to the tenures and duty of knights- 
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1. Cromwell ver/ue Dreſdale, 
(Mich. 8 Will. 3. 2 Salk. 462. 8. C.) 


P R Halt, Ch. Juſt. If the delivery of the bond was Where che plain. 
eafſter the date, the plaintiff muſt declare generally of tf muſt declare 
a bond dated on ſuch a day, but with a primo deliberat* on pets r vg 
ſuch a day, for otherwiſe it ſhall be intended to be deli- date. 1 


vered on the day it is dated. 


2. Henderſon ver/us Foſter, W 1 
[Hill. Will. 3. B. R. 2 Salk. 462. S. C.] 


| IN an action of debt the plaintiff declared on a bond Where fx te 

 *. folvend' triginta & ſex libras; and upon oyer of the bond 2 ſhall be 
it appeared, folvend” ſex triginta libras, which is fix times wars, 
85 5 | a : Ip > 


Bon 27 ou „ 
nds, 


28 much 28 the plaintiff had declared for (vis. ) 1801. and 

for this variance the defendant demurred to the decks 

tion, but it was held good; for /ex trigim“ ſhall be taken 

0 zs one word, like a bond dated tre: viginti dies, which was 
taken to be on the 23d day, Oc. (a) | 


(a) Vide Comyns, Obligation, B. 3. other caſes. 


where ſimilar deciſions appear in many 
3. Boughton EA Ser. 
[Paſch. 5 wm 


| | Bond given to- Din upon Ind conditioned, that 8 W. R. | 
th — was arreſted at the ſuit of the plaintiff, if therefore 
 ;ccouthinthe he the faid V. R. ſhould appear, and put in bail at the 
= | ſtatute. return of the writ, or ſurrender himfelf to the ſerjeant, 
= | then the bond ſhould be void. The defendant pleaded the 
[ © VideaStr, $93. ſtatutes of H. 6., and that this bond delivered to the ſer- 
1 jeant, and taken by him in the name of the plaintiff, was 
for eaſe and favour ; and upon a demurrer to this plea, 
per Curiam, a bond given by the party arreſted, to the 
laintiff himſelf, or by a ſtranger, to the plaintiff himſelf, 
or the enlargement of the party arreſted, is not within 
the ſtatute, but good. | 
Allen 21, 42» 4. Three joint obligors, an action was brought againſt 
Tana. 297 two, they may plead in abatement, that another ſealed the 
Jon 2. bin; bond, who is {till alive, and not named; ſo it is of a 
420., 2 Leon. recognizance before a mayor or recorder, but they cannot 
* Sir. geg. crave ojer and demur for variance, for perhaps all three 
did not ſeal, and fo the Court will intend; but it is other- 
wiſe of a recognizance before a judge; for in a ſcire facias, 
the defendant may either plead it in abatement, or crave 
| oyer and demur for variance. 
Sid. 238. 5. So where there are three joint obligors, and one 
70 of them dies, the plaintiff muſt ſhew that one is dead, 
for otherwiſe he cannot ſue the two ſurvivors and the | 
\ _ executor of him who is dead. | 
Yelv. 177. 6. Where a bond is made to A. Mi . Cs conditioned 
| that W. R. ſhall pay 20 J. to . W., there all of them 
Vide 1 Sho. 8. muſt join in the ſuit, for they are but as an obligee; and 
Oro. Elis. ca. if one of them ſhould die, the two ſurvivors muſt join in 
3 the action, though they have no intereſt in the money. 
77 35. 7. Two ſeal and deliver a bond to V. R., and after- 
AL 75 2 wards by conſent of all parties a third is added, and he 
ſeals and delivers the bond: Adjudged this did not make 
the bond void, but that all three are now bound; but it 
had been otherwiſe (a) the third man had deen added <7 
without the conſent of the obligee. 92 


(a) It ſhould ſeem, that this diſ- bound, and not to the validity of the 
tinction only applies to the third being bond againſt the others. | wa 
: . 
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By⸗Laws. 


g. Debt upon a bond of 50 l., which upon cyer ap- 2 Lev. 166. 

peared to be in quanto ginta kbris ; adjudged ill, becauſe OI ä 

of the variance and inſenſibility of che word. „3 8 

9. Three were jointly and ſeverally bound, and an 2 Lev. 220. 
action of debt being brought againſt one of them alone, 5 Co. 22» 

he craved eher of the bond, and pleaded that the ſeal of | 


75 


one of them was torn off; and upon a demurrer this was 


8 adjudged a * plea, becauſe it is not the ſame bond as 
it was at firſt. 


10. Debt upon bond, in which the plaintiff declared, 2 Roll. Rep. 40. 
that the defendant was bound to him the plaintiff V. R. | 
in 50/.; upon non eff factum pleaded, the jury found the 
bond in hec verba, and that it was made to V. R., and 
that the words nuper vic. Oxen were ſince interlined: ef 
per Curiam, the interlineation might be material, but it 
| doth not appear to be ſo; for non conflat, whether it was 
to him, or not, colore· Micii, and therefore the verdict is 
for the plaintiff; but it inſtead of non eff factum, the de- 

fendant had craved or and demurred, then it had been 
_ againſt the plaintiff for this variance, 1 bbs, 


11. Placket verſus Greſham. ' 
e 


1* this caſe it was held, that where a ſheriff takes a Where a bond 

= bond as a reward for doing a thing, it is void, for it —_—_— ee 
may be to warrant him in the breach of his duty; but if it => Videa 
is to ſave him harmleſs in doing a thing which it is his Burr. 924. 


duty to do, then it is good. | . Jaws wig 3 hr 


— _ 
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By-Laws. Di tis 1 761 


— 


Mw 


T. ] N all corporations there is a ſpecial clauſe, by which Hob. 211. 
I they have power to make by-laws ; but ſuch enabling | 
clauſes are needleſs, becauſe they are included in the very 

act of incorporating, as a power to ſue, purchaſe, or the 

like; for as the natural body has reaſon to govern itſelf, 
To bodies incorporate muſt have laws, which are in nature 

of political reaſon to govern themſelves. | 

| 2 IR i The 


eat 167. 


. . Roll. Rep. 3. 
11 Co. 53 
The Taylors 
of Ipſwich caſe, 


7 Roll. Rep. 
312. Roll, 
Abr. 365. 


2 Vent. 183. 
Comb. 10. 


5 
1 


Hob. 211. 
5 Rep. 63. 
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2 The inhabitants of a town or pariſh may make by- 
laws for repairing their church or highways, and this with- 


out any cu/tom or preſcription ſo to do, becauſe theſe are 
neceſſaries to which the law hath made them ſubject as 


| they are a | ; and therefore the law enables them to 
E 


ſupply theſe occaſions, as if they were incorporated ; but 
they cannot make a by-law for regulating a common, without 
a cuſtom enabling them ſo to do, and ſuch cuſtom muſt 
be pleaded. - 1 . hy : 

3. But a by-law. in a manor binds all the tenants of 
that manor, becauſe they are ſuppoſed to dwell there. 

4. A by-law that none ſhall exerciſe his trade in 
ſuch a vill, until firſt allowed ſo to do by ſuch or ſuch 
perſons, is not good, becauſe it is in the power of theſe 
perſons to hinder him. 1 Rn 

5. But a by-law in London not to uſe a bot-preſs, 
under the penalty of 5 J., nor to make one under the pe- 
nalty of 10/., is good, becauſe it is dangerous in reſpect 
of firing, and it is a deceit to the buyers. 

6. A by-law under ſuch a penalty, and whoſoever ſhall 
refuſe to pay it, to be committed, is naught, becauſe nullus 
liber homo impriſonetur niſi per legale judicium, and no aſſent 


can change this law; but if the by-law had been, that the 


penalty ſhould be levied by diſtreſs, an action of debt 
would have laid; 5 Rep. 64. Clerl's caſe; but not to be 
levied by diſtreſs and ſale of $ 8 | 
7. e town of Beſtan, by their charter, claimed a 
power ta make by-laws or orders, and to commit for not 
obeying them; and this in a que *warranta was held to be 
ill, according to Clert's caſe. : . 
8. All by-laws muſt be ſuhject to the laws of the 


realm, and ſubordinate to them; therefore, if they are 


againſt the laws and ſtatutes, they are void. 
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Bridges. 


I. THESE are to be repaired-by the county, unleſs tha 
I hecusingue, &c. is bound to repair it, and that may be 
by toll or tenure, but not by eee but if it lie part 
in one county and part in another, each county is reſpec- 
tively chargeable for ſo much of the bridge as lies 


Certiorari, „„ 


and that may be by zoll, tenure, or preſcription ; or unleſs 
ſome private perſon is bound to repair it, and that may be 
by tall or tenure, but not by preſeriptio n. 

2. Indictment for not repairing a bridge was adjudged _ 2 0 
naught, becauſe non conſtat in what county it lies, and Made 1 Salk. 
becauſe it did not ſet forth what kind of bridge, { viz.) 359. 2 Ls. 
Whether foor, horſe, or cart bridge, and becauſe it charged Rayme 1174. 
the defendant ratione maneri ſui, when it ſhould be ratione ; 
tenure manerii ſui, ſo that it did not appear that he was 
owner of the manor. - 5 | | | | 

3. Information againſt the inhabitants of the county 2 Lev. 112, 
of Nottingham, for not repairing a bridge over the Trent: 5 
two of the inhabitants, in the name of themſelves and 
the reſt, pleaded, that 4. and B., owners of bite acre, 
ought to repair it vatione tenure, and traverſe that the 
inhabitants of the county have or ought to repair: The 
attorney- general replied, that the inhabitants, c. ought 
to repair it, and traverſed that A. and B. ought; they 
rejoin, that A. and B. ought to repair, and thereupon 
they were at iſſue; and at a trial by a Middleſes jury, the 
defendants were found guilty upon the laſt traverſe, quod 
nota. RT OS | | 

The defendant, as lord of a manor, uſed to repair Jones 273- 
| Lodden-bridge, he aliened the manor to ſeveral, (viz.) * Salk. 358. 
part to A. and part to B., and afterwards B. was in- 
dicted for not repairing this bridge as he ought ratione 
tenure ; he pleaded, that A. and the other were purchaſors 
with him of the ſame lands held of that manor : Sed per wi 

Curiam, We will compel you to repair this bridge, becauſe [ 78 ] 
it is a thing of neceſſity, and afterwards you may ſeek for | 
contribution amongſt the reſt, for the repairing ſhall not 
Ray till you determine who ſhall be contributors, 
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Certiorart. 


1. The Queen verſis Dixon. 
[Mich. 2 Annz, B. R. 2 Id. Raym. 971. S. C.] 
TH E RE is a ſhort note of this caſe in 1 Salh., which 1 Salk. 180. 


ſee; the caſe was thus: I | Mod..Caſes 61. 
| 4. The defendant was indicted for ſelling five yards of Certiorari to re- 
muſlin, affirming it to be worth 55, per yard, whereas it nent ne ans, 


ment, but not 
Was the conviction. 


ſorart. 


| was not worth 25. 6d. per yard; upon not guilty pleaded, 


the defendant was found guilty, and afterwards brought a 
certiorari, and moved to quaſh this indictment :- ſed per 


| Holt, Ch. Juſt. This certiorari was only to remove the 


indictment, and not the conviction; beſides, here is no 
day in court for the defendant, as it ought to be upon the 
return of a certiorari, to remove an indictment after con- 
viction, he ſnhould have made''uſe of this certiorari, before 
conuiction, whereupon he now moved for a certiorari to re- 
move both the indictment and convifion ; though a writ of 


error might have been proper, yet the Court granted a 


Joint inditment 


#gainſt 3, ano- 


ther indictment 
againſt one of 
the 3, and an- 
other againſt 

2 of the 3 and 
a ſtranger, and 


a Certiorarico re- 


move all indi. 
ments againſt 
the three, with- 

+ out ſaying vel 
torum aliquis. 

2 Hawk. ch. 27» 


1791 


Ah order was 
made concerning 
foreign ſalt, and 
the certiorari 
was te remove 
an order concern- 


ing ſalt. 


certiorari ſpecially giving a day here by it to the party. 


2. The Queen verſus Brown & al". 
| [Mich. 12 Annz, B. R. 1 Salk. £ 46. 8. C.] 


rittal Brown, Francis Woal, and Leonard 
Foftrook were jeintly indicted at the ſeſſions z there 


was another indictment againft Brown alone, and another 


againſt Weed and Fo/brook, and one V. R., and a certiorari 
was awarded to remove all indictments, unde iidem Willi- 
elmus, Franciſcus, & Leonardus indictati ſunt, without ſay- 
ing, vel corum aliguis indictatus exiftit: and per Curiam, 
none of theſe indictments are removed, but only that 


joint indictment firſt mentioned againſt Brown and others, 
and the juſtices below may proceed on the other without 


any contempt. i | 


3. Anonymous. 
[Mich. 8 Anne. 1 Salk. 145. S. C. Farreſley 95. 


CE RTJORART to remove an order made upon 
V. R. concerning foreign /alt, and the order being re- 
turned, it appeared to be for ſalt only; and a motion being 
made to quaſh the order for a fault therein, the Attorney - 

General Northey objected againſt the certiorari, that it was 
miſconceived, for there was no ſuch order to be removed 
quod Curia conceſſit; for a certiorari to remove an order 
made concerning foreign ſalt, will not remove an order 
made concerning /a/t generally, it ſhould have been to 
remove all orders concerning V. R. for which reaſon it 
was quaſhed, | SN : 


 Eexrtiorarcſ, 


4. Croſſe verſus Smith. . 
[Hill. 1 Ann, B. R. 2 Ld. Raym. 836. 8. C4 


i 1 PON a certiorari: out of the Common Pleas to the 
| Court of EY, and this writ being allowed by the 
Court, and they afterwards proceeding thereon, a writ of 
error was brought, and that matter was aſſigned for error. 
The defendants plead a grant of  conu/ſance of pleas to the 
Biſhop of Ely, and an allowance thereof in B. R. anno 
21 Kd. 3., and that the cauſe did ariſe within that juriſ- 
dition; and this being returned on the certiorari, and a 
demurrer to it, Holt, Chief Juſtice, held that there are 
three ſorts of inferior juriſdictions. TY "4, 
1. One whereof is zenere placita, and this is the loweſt 
ſort, for it is only a concurrent juriſdiction, and the party 
may ſue there, or in the king's courts if he will. 


79. 


1 Salk. 148. 

S. C. No juriſ- 
dition can with - 
ſtand a certiorari. 
Farreſ. 138. S. C. 


2. The ſecond is conuſance of pleas, and by this a right 
is veſted in the lord of the franchiſe to hold the plea, and 


he is the only perſon who can take advantage of it; for 
the defendant cannot plead this to the juriſdiction of the 
court, but the lord muſt come in and claim his franchiſe, 
and there is no other way to get the cauſe from him; 
neither is the court of B. R. entirely outed thereupon, 
for day is given by the roll in B. R. to the party to be 
below at ſuch a day, where both parties are ſent down 
together, with the tenor of the record here, for them to 
proceed there; and if juſtice is done it is well, if not, 


the plaintiff ſnall have a reſummons for any delay or miſ- 


behaviour below, for the cauſe is ſtill under the authority 


and inſpection of this Court, and the lord's benefit is all 


that is to be conſidered; it is true, theſe juriſdictions are 


a grievance, and complaints have often been made againſt 


them, and the common law, to prevent oppreſſion, hath 
always allowed certiorari's to theſe juriſdictions. 

3. The third ſort is an exempt juriſdiction, as where the 
king grants to a great city, that the inhabitants thereof 
ſhall be ſued within their city, and not elſewhere; this 
grant may be pleaded to the juriſdiction of this court, if 
there be a court within that city which can hold plea of 
the cauſe, and nobody can take advantage of this privi- 
lege but a defendant, for if he will bring a certiorari, that 
will remove the cauſe; but he may waive it if he will, ſo 
That the privilege is only for his benefit. . ; 

Thus there is no juriſdiction which can withſtand a 
certiorari, even in a caſe of a cuſtomary proceeding by 


27 H. B. cap. 24. 
80 


foreign attachment; if the defendant. cannot find bail 
below, he may bring a certiorari, and upon putting in 


bail above, the cauſe ſhall go on there. 


_ Challetiges: 


5. Pariſh of St. Mary in Deviſes. 
T paſch. 1702. 1 Salk. 147. 8. C.] 


Certiorati to re- 1 PON a certiorari to remove an order, the return was, 
GEE a mn ang cujus* guidem tenor ſequitur in hec verba ; when it 
nar, — of ſhould be qui quidem ordo ſequitur in hec verba ; and for that 
edo, not good. reaſon it was quaſhed, and, upon motion, a new certiorari 


was granted. 


6. The Queen verſus Whittle. 
 [Paſch, 1 Salk. 1 50. 8. C. by the name of K. ©, White.] | 


Certiorari to te- CER TIORARI to remove an of der of ſeſſions was 

IE ſuperſeded, becauſe emanavit biduo antea allquid fiat was 

figned by a judge, ſigned by a judge; for, per Curiam, if it be to remove an 

but the fiat muſt. indictment, both certiorari and Fat ought to be ſigned, if 
to remove an order, the certiorari need not be ſigned, but 
the fat muſt, | | | 


7, Anonymous. 
Variance be- CER TIO RARTI to e an indictment de duobut 


ene — . equis felanice abductis, and the indictment was, de uno 
* ; . . 3 . 
certiorari. An- £90 furtive abducto. Per Curiam ; nothing is before the 
_ _ 3- Court, neither have they any warrant to proceed in this 
7 g ch. 27 Caſe, for there is a variance between the inditment and 


1. 32. l 
8 the writ. , 
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1. Charnock's Caſe. 


| Where three C RNO CR, King, and Keys, were indicted for 
. r High treaſon, in conſpiring the death of the king; they 
challenge. were denied counſel, but allowed pen, ink, and paper ; and 
having ſeverally pleaded not guilty, Holt, Ch. Juſt. told 

them, that each of them had liberty to challenge zhirty- 

Five of thoſe who were returned upon the pannel to try 

them, without ſhewing any cauſe ; but that if they = 
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tended to take this liberty, then they muſt be tried ſepa- 
rately and ſingly, as not joining in the challenges; but 
if they intended to join in the challenges, then they could 
challenge but thirty-five.in the whole, and might be tried 
jointly upon the ſame. indictment; accordingly they all 
three joined in their challenges, and were tried together 
and found guilty. _ "ERS 3 


2. Anonymous. 

R VLED, That where there is a writ of inquiry for da- Jurors in a writ 
mages, the jurors cannot be challenged, as other jurors w_ gt erg 
may, becauſe this is an only an inqueſt of office; but yet lenged. 

it is in the diſcretion of the ſheriff to admit ſueh a chal- 

lenge, if it appear to be a good cauſe of challenge. 592 

3. Challenge to the array, for that the ſheriff had not taken 2 Vent: 58. 

the f. Sed per Curiam, this is no good cauſe of chal- Co. 369 
lenge, for he is ſtill ſheriff de facto, and it would be very . 

hard for plaintiffs in every trial to prove, that the ſheriff 

had taken the ze. | . 0; ik 46th} a+. | 

4. When. the jury are of a town corporate, it is no 1 Vent. 366. 

challenge, that they are not freeholders; but where they 

are not of any corporation, it is a good challenge. | 

5. Information againſt the defendant for forgery, one 1 Vent. 309. 

of the jurors was challenged, for that the proſecutor was ro. 663. 
lately entertained at his houſe, and this was allowed a [ 82 ] . 
good challenge to the favour. : „ 5 | 
6. Information of intruſion ; a juror was challenged for 1 Oro. 413 
want of freehold, he having only 15 s. per annum: But per WOE _ 
Curiam, any freehold was ſufficient at common law; and © © 
though the ſtatute of H. 5. requires 405., and the 27 Elia. 

41., where the damages exceed 40 marks, yet this is only 

between party and party, and not where the queen is 

concerned (a). | | ; ER 


(a) By 4 & 5 V. & M. cb. 24. civil, are required to have freeholds of 
Jurors, in criminal caſes as well as 101. a year, | 


7 Vol. III. | | | 1 4 
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1, Mathews verſus 4s Courthope. 


The teſtator Tus fe a one 3 * was. 8 


made a ſtranger, 1 to him but a mere ſtranger, and gave him 50 J. for his 
and no relation 2 8 5 
* to him, execu- care in the execution of his will; the plaintiff being next of 


tor, and gave kin, exhibited his bill for the ro duum of the eſtate, and 


* e no counſel appearing on the other ſide, he had a decree 
the reliduum. miſt cauſa.” For per Turton, Juſt. with whom the bar 
Sce 1 Wilſon agreed, the executor in ſuch caſe ſhall not have the re- 
29 8 Aduum, after debts and legacies paid, but the next of kin 
to the teſtator; and ſo it was fand it had been decreed in 
the like caſe, between Cordall and Cordall; it is true, if 
the executor had been nearly related to the teſtator, it 

might have been otherwiſe; but even in ſuch caſe, if 

18 ' *there are other relations, in <qual degree with him, and 
ths ſes are poor and indigent, equity in ſuch ave] ach — 


(a). 


Spicer, 1 Bro. Oba. 202. FR wherein * 


give the reſdue amongſt 


(4) The :dodrine on this ſubject is 
contained in the very able and com- 
prehenſſve note of Mr. Cox, on the 
caſe of Farrington v. Knightley, 1 P. 
Will. 549. To the cales 
cited, may be HU” Middleton . 


therein 


was determined, that under the cir- 


cumſtances which entitle the next of 
kin to the ſurplus, in excluſion of the 
"executors, the crown is entitled in 


caſe there are no next of kin. 
Aſton verſus Adams, | 
[Paſch. 8 Will. z. 1 


2. 


ee for a prohibition to one Adams, who had 
1 4 exhibited a bill in Chancery: The caſe was thus; 
had brought a Asten ſtood engaged to Adams by ſimple contract, to pay 
bill on an indebi- him 10/7, for curing his ſon, &c., and Adams brought A 
pin in Chancery for this 10/. ſuggeſting that the agree- 
[ 83 ] ment was wot in writing, and that the witneſſes who 
could prove it were either dead or beyond ſea ; the defend; 
ant Alion pleaded, that the agreement was made in the 
preſence of V. R. now living i in Holland, and traverſed 
the reſt of the ſuggeſtion; and this being over- ruled in 

10 — 


Prohibition to 
the plaintiff in 


Chancery, Alon now moved for a -ovokibirion; Aae 

this is no more than a mere iudebitatus gqſuumpſit at com- 

mon law; and if this proceeding ſhould be allowed, it 

would nd to the ſubverſion of the whole frame of the 
common law; beſides, the granting a prohibition would 
prevent the laſhing of juriſdiction ; and there are ſeveral 
precedents 1 in the Regiſter of prohibitions, ne /equatur ſub 

pericelo : The Court appointed ny hear counſel on both 1 Ch, Rep. 

Gdes, but the.cauſe was agreed (a). | e Bs 63. 


a) There ſeems no caſe of a pro- in „ 227. it is deubted whe 
bibition to the court of re voor 1h ; and ther ſuch will lie. 


175 Anonymous. 
um. g wil. 3] 


our Ro hole? ſeiſed of lands, and pofſoſſed of rote Mortgigin and 
deviſed Pires to be fold, and White-acre to be mort- W 
Saged, for payment of his debts, and died ſo much in fle o ld, 
debt, that if both parcels were ſold, the money ariſing by and bonds and 
ſuch ſale would only pay the debts, with a {mall overplus, Ccbron imple 
accounting: alſo the money : ariſing by the ſale of his goods n | 
and thattels ; in this caſe it was decreed, that all ſhould be eltate. 
fold, that the mortgages and 97 ſhould be firit ns. 
fied, and that afterwards, if there ſhould be ſufficient of 
the perſonal eftate to pay the bonds, then to pay the ſame, or 
ſo much of them as the perſonal effate would extend to 
pay and that ſo much of the bonds as ſhould remain un- 
f . ſhould come in in equal degree with the debts upon 
e contract, and be a charge upon the lands, for as 

to them, bonds have no preference in a court of equity; 
it is true, as to goods and chattels, bonds will have a 

ference, becauſe the executor by law is bound to prefer | 


them before debts on ſimple contract (5). 
(#) Yide note about marſhalling aſſets, 2 Salk. 416. 


4. Feverſtone ver/us Scetle. 
(Hill, 1697 


DECREED, by Somers Lord Chancellor, That where a Deb's upon im- 
real eſtate is upon an eguitable title made ſubject by aps eg 
this Court to the payment of debts, and it appears that hs erate 
there is a ſufficient /egal eſtate, (i. e.) goods and chattels, to 
ſatisfy debts upon ſpecialties, for which the creditors may 
have remedy at law againſt the executor ; in ſuch caſe the 
debts upon ſimple contract, for which there 3 is no remedy 
at law, thall be firſt ſatisfied out of the 3 eſtate. 
G 2 


| hold good with- 


Chancery. 


8. Pope & ar verfuc Gand. 


Deviſe of copy · 


out a ſurrender. 
Vide 1 Salk. 
187. 


 [Paſch; 11 W. 3.1 1 


[DECREED, That all deviſes by copyholders, for the 
* uſe of children or creditors, and all charges made by 
them upon their lands, for the benefit of children or cre- 
ditors, will be good in a court of equity, though there 


was no ſurrender to theſe uſes. 


6. Phillipſon ver/ue Phillipſon. 
[Hifl. 3 Will, 3. B. R.] 


Where an heir 
ſhall be relieved 
againſt the pe- 
nalty of a bond. 


EBT againſt an heir upon the bond of his anceſtor : | 
The defendant pleaded riens per deſcent, and at the 
trial it was found againſt him, that he had 51. aſſets per 


deſcent, the Chancery will relieve him againſt the penalty 


of the bond, but not againſt the 
becauſe it was a voluntary falſity. 


7 


Anonymous. - 


penalty of his falſe plea, 


1 


I kill. 9 Will. z.] 


Where more mo- 
ney is lent to the 
mortgagor on 
bond, he ſhall 
not redeem with- 
out paying the 
bond, 


DARED, by Somers, Lord Chancellor, That where 
the mortgagee lends more: money upon bond to the 
mortgagor, he ſhall not redeem till he pays the bond-debt 
as well as the money due on the mortgage; but if he 
mortgage his equity of redemption to another, the ſecond 


_ mortgagee ſhall not be affected with the bond, for it is 
| but a perſonal charge upon the mortgagor (a). 


. (a) Jide ac. Coleman v. Winch, 
1 P. Wms. 775. Shuttleworth v. Lay- 
ewick, 1 Vern. 245. Powis v. Corbett, 
3 Ati. 556. Troughton v. Troughton, 
1 Jex 87. Holmes v. Bunce, 3 Ath, 


pears, that the mortgagee may tack 


his bond againſt the mortgagor, his 


heir, or beneficial deviſee, but not 
againſt creditors, truſtees for creditors, 


or other perſons entitled by a valuable 


Go, Lowthian v. Haſel, 3 Bro. Ch. conſideration. 
Rep. 162, From thele caſes, it ap- Pe 
8. Anonymous, 
Bill againſt a A Bill was exhibited againſt huſband and wife, for mat- 
a etl ters chiefly concerning the wife; they both put in their 
the death of anſwer, and then the huſband died; this is an abatement 


a bill 


um. of the cauſe, ſo that the plaintiff ſhall not proceed upon 


Church and Churchwardens. 84 
a bill of revivor, for the widow ſhall not be compelled to 
abide by the anſwer of her huſband made for her, or 
which he made whilſt ſhe was /#b poteflate viri, but ſhe 
may abide by it if ſhe will, and if ſhe doth, the plaintiff 
may proceed, and the decree ſhall bind her, 


5-44; Anonymous. 55 5 85 ] 


A Bill was exhibited to diſcover a title, and whether Purchaſe for a 
there was an equity of redemption ; the defendant Jaivable can 
anſwered, that he was a purchaſer for a valuable conſider- 8 
ation, and abſolutely bought the eſtate of ſuch a perſon, cumbrance, 2 
and had no notice of any title; and this was adjudged a $99 ple. 


good plea. See Hardres 510, 


10. Darris's Caſe. 
| A Man contracted for the purchaſe of lands, but before ContraRt for a 


the conveyance was made he died, having deviſed P**<Þaſe, and _ 
; 28 before the con- 
the land, &c . Et per Curiam, the deviſe 18 good, be- veyance made, a 
cauſe the vendor, after the contract, ſtood truſtee for the he died, the ven- 
vendee 8 dor is a truſtee 
? 6 | | for the vendees . 
Vide Gilb. Ch. 243. Ld. Pembroke v. Boden, Ch. Rep. 115. Powell on Contracts, 2 vol. 83. 


Church and Churchwardens. 


1. 1 a probibition it was ruled, That the plaintiff cannot Seats in the 

1 entitle himſelf to a /eat in naui eccleſiæ by preſcription 8 2255 
generally, without ſhewing ſome ſpecial matter, as epair- 1 Lev. 71. 
ing, Sc. otherwiſe if it be an ile, but if he entitle him- 1 Wilſon 326. 


ſelf to a ſeat in navi eccleſæ generally, he muſt give repair- - 


ing in evidence, but an iſle may be upon the land of 
a private perſon, ws rt 1 Fo, 
2. In treſpaſs for breaking and cutting in pieces his Noy 108. 


| pew, and taking it away; the defendants pleaded, that Gibſon's caſe. | 


they were churchwardens, and that the plaintiff had built 
it in the church without licence, per quod, Sc. Et per 
Curiam, tlie treſpaſs is confeſſed, for though they may 

8 633 remove 


/ Noy 104. 
Day's caſe. 


[86] 


Noy 133- Sir 
W. Hall's caſe. 


Burials, Noy 
145. | 


Noy 104- 


2 Lutw. Cuſtom 
to pay for bap- 
tiim and burials, 
triable at law. 

* Cap. 13. 


2 Lutw. Cuftom 
to pay money for 
marrying, triable 
at law. 


Church and Churchwarvens. 


temdve the feat, they carmot cut the timber and Materials 


into pieces. 


38. Tf ene and his anceſtors have, time out of mind, | 
repaired an 1/16 in u churth, and Tate there with his family, 


and buried there, it is good evidehte that the ſeat is proper 
and peculiar to him, but then he muſt repair it at his own 
charze, and not with the help of the pariſh, for if he 
detu not, the ordinary may appoint who ſhall fit there. 

4- The chief feat in the chancel belongs to the im- 
proprlator of common right; and by conſequence to the 
farmer of the impropriate tithes, but by preſcription it may 
belong to another. | ern; 

6: The church book for burials and chtiſtenings began 
in the thirtieth year of H. g. at the inſtance of the Lord 
Cromwell, - e SN; hen | | 

6. The ordinary and churchwardens cannot licenſe 
one to bury in the church, but it ought to be by the par- 
ſon, becauſe the freehold is in him. | nts 


7. Anderſon verſus Walker. f 


ALL offerings which are due to the vicar for /acraments, 

* marriages, and burials, and payable to him by the 
laws and cuſtoms of the realm, are confirmed by the ſta- 
tute * 2 Ed. 6. but then ſuch ciſſom muſt be tried in 
the temporal courts ; therefore, where the curate of Brid- 
lington libelled againſt T. S. for not paying a ſhilling for 
baptizing his child, ſetting forth in his libel a cuſtom 
in the ſaid pariſh for every parent ſo to do, &c. ; the de- 
fendant ſuggeſted for a prohibition, that by law no man 
ought to pay for baptizing his child, &c. againſt his will, 
that cuſtoms and preſcriptions were properly triable at 
law, and that the curate, Oc. had libelled againſt him, 
Sc. ſetting forth the cuſtom as aforeſaid, and a prohibi- 
tion was granted. 5 6 | : 


8, Thompſon verſas Davenport. 

80 where the plaintiff libelled againſt the defendant, 

ſetting forth a ciz/Nom in the pariſh of Flington in Der- 
byſhire, that every woman, who is a pariſhioner, and 
dwelleth there, and marrying with a licence, their huſ- 
bands at the time of the marriage, or ſoon after, ſhall 
pay to the vicar 5s. as an accuſtomed fee, and ſo brings 
Vis caſe within that cuſtom ; the defendant ſuggeſted for 
a prohibition, that all cuſtoms are triable at common law, 
and that the plaintiff had libelled againſt him, ſetting 
forth the cuſtom as aforeſaid, c. and a prohibition was 
granted. Ents 2 


| Church and Church werdens. 37 


Fl ich 9. Parker werſas Clerke, 
HE clerk of a pariſh libelled againſt the churchwardens, Mod. Caſes 252. 


for ſo much money due to him by cſſom every year, eee % 


and to be tevied by them on the reſpeCtive inhabitants in nor an original 
the ſaid pariſh, and after ſentence in the ſpiritual court, — > it is 
the defendants ſuggeſted for a prohibition, that there. was _ "2: 1 


no ſuch cuſtom, as the plaintiff had ſet forth in his libel ; tivition. 


it was objected, u, granting the prohibition, that it 


was now too late, becauſe it was after ſentence, eſpecially 
ſince the cuſtom was not denied; for if it had, and that 
court had proceeded, then, and not before, it had been 
proper to move for a prohibition. But per Holt, Ch. Juſt, 
it is never too late to move B. R. for a prohibition, where 
the ſpiritual court had no original juriſiliction (a), as they 
had not in this caſe (5), becauſe a c/ert of a pariſh is neither 
a ſpiritual perſon, nor is this duty in demand fprritual, for 
it is founded on a cuſom, and by conſequence triable at 
law; and therefore the clerks may have an action on the 
caſe againſt the churchwardens, for neglecting to make a 
rate, and to levy it, or if it had been levied, and not paid 
by them to the plaintiff. one 

(a) Vide ac. 2 Bur. 813. Cowp, (3) Vide ac. Doug. 629. 5 Mad. 
424+ 1 T. R. 3. 2 Inſt. Goa. 2338. 1 Ld. Raym. 703. 


| 0 The Churchwardens of St. Bartholo- 
5 mewẽ'f Caſe. 
lMich. 12. Will. 3. B. R.] 


O Fiſhburne left 25 l. per annum for the maintenance The archbiſhop 
of a. weekly lecturer, and appointed, that the lec- 5 biſhop mut 
$9 icenſe a lec- 
turer ſhould be choſen by the parithioners, and to preach turer; but they 
on any day in every week as they ſhould like beſt. 'The cannot deter- 
pariſhioners fixed on Thurſday, and choſe a lecturer every — W 
hr, and now Mr, Turton being lecturer, and the pariſh 1 Willon : 1. 
aving choſen Mr. Rainer, the other would not ſubmit to | 
the choice, whereupon the churchwardens ſhut Turton out 
of the church; afterwards the Bi/bop of Londen determined 
in his favour, and granted an inhibition and monition for 
that purpoſe. And per Holt, Ch. Juſt. a prohibition was 
granted to try the right; it is true, a man cannot be a 
 leQlurer without a licence from the biſhop or archbiſhop ; but 
their power is only as to the qualification and fitneſs of the 
7775 and not as to the right of the lectureſhip, and the 
Eccleſiaſtical Court may puniſh the churchwardens, if they 
will not open the church to the perſon, or to any one acting 
under him, but not if they Os to open it to any other, 
| ee 9 


} 
1 
# 
| 
j 
| 
i 


* a) * hy £.> 2 # SS. þ 124 2 5 22 N MS. +5 5 | q L 5 
g W. 1 3 1 | 3 I 2) 
= -} urch and'Churchwardens; 
N r \ 9 


turn of a manda- 


11. The Queen verſus Guile. . 
uch. 2 Ana. 2 Ld. Raym. 1008; 8. c 


6 Mod. $9. Re- A (Mandamus was granted to ſwear two debite electi church. 
 evardens 'of, Sc. The return was, that they were 

mus, that the 17 C * 2 1 

churchwardens Hot duly elected, but did not ſay, nec aliquir corum, and 

were not debite for that reaſon it was quaſhed, for he who makes the 

22 ae return muſt comply with the writ as far as he can, and if 

rum aliquis, not ONE of the two is duly elected, as where the pariſh claims 


good. 2 Stra. a right to chooſe one ehurchwarden, and the parſon an- 


Vide 2 Salk, Other, they ought to ſwear one, and to return the ſpecial 
433. matter as to the other; that if the pariſhioners have only 
7 HS a right to chooſe one, and they chooſe two, the election 
is void; but if two are choſen by the pariſh by equal 
voices, when they ought to chooſe but one, in ſuch caſe 
they cannot tell which to ſwear into the office, but then 
they may return all. this ſpecial matter; ſo if the pariſhi- 
oners are to chooſe and preſent them to the parſon who is 
to chooſe one of them, and they both bring a mandamus, 
that matter may be returned, for they cannot tell which 
to ſwear, | e | 


12. Britton ver/us Standiſh, 
. [Trin. 3 Annz.] 


Mod. Caſes 182. C74 NDISH, the parſon of H., libelled againſt Brit. 


Es ita. ton, for not coming to his pariſh church on Sundays, 


oner is not and for not receiving the ſacrament at Eafter : the plaintiff 


bound to come ſuggeſted for a prohibition, that the bounds of pariſhes 


to his own pa- 


ich church, if 2nd the conſtructions of ſtatutes belonged to the juriſ- 


he goes to any diction of the temporal courts, c. The queſtion was, 
others Whether a pariſhioner is bound by law to come to 
| his own pariſh church, or whether he is excuſed if he go 

to ſome other church, as it appeared the plaintiff did ? It 

was inſiſted againſt the prohibition, that by the ſtatute 

* r Eliz. cap. 2. * 1 E[z, every pariſhioner is obliged to come to his pariſb 
1 church, which ſtatute is ſtill in force, and not altered by 
$25 Spar. 7K dry ſubſequent act, but only by the act of zoleration in 
+ 3Jac-1. cap.4. reſpeCt to difſenters; on the other fide it was admitted, 
8 e that the words of the ſtatute 1 Elia. are, that every pa- 
193. 2 Pert Viſbioner ſhall repair to his pariſh church, but that thofe 
141. 1And. words were corrected or explained by ſome ſubſquent ſta- 
Is Cie. tutes; as for inſtance, by the ſtatute 4 3 Jac. by which 
1 every pariſhioner is required to repair to his pariſh church, 
or to fone other church; it is likewiſe corrected by the act 

of toleration. Holt, Ch. Juſt. pariſhes were inſtituted for 

the caſe and benefit of the people, and not of the parſon 

; | 5 c and 


Church and CThurchwardens. 
and if every pariſhioner is obliged to go to his pariſh 
church, then the gentlemen: of Gray -Inn and Lincoln a- 
Inn muſt no longer repair to their reſpective chapels, but 
to their pariſh churches, otherwiſe they may be compelled 
fo to do by eccleſiaſtical cenſures. But per Powell, Juſt, 
The ſpiritual courts have always exerciſed this juriſdiction, 
and after ſo long uſage, it ought not now to be queſtioned ; 


and as for the gentlemen of Grays-Inn and Lincoln - Inn, 


188 


891 


they have likewiſe uſed to repair to their chapels, and 


therefore may be exempted from coming to their pariſh 
churches, and this. by-virtue of an uſage againſt uſage : 


now the reaſon why pariſhioners muſt come to their pariſh 
churches is not (as hath been obſerved) for the benefit of 


the parſon, or that he may have his offerings, but becauſe 
he having charged himſelf with the cure of their ſouls, he 
may be enabled to take care of that charge. But at an- 
other day, Holt, Ch. Juſt. held, that if a man repaired to 
any other chapel, it would be a good excuſe for his not 
coming to his pariſh' church, but then he muſt plead it; 
he likewiſe held, that if Brizton the plaintiff in this prohi- 
bition was a profeſſed churchman, and his conſcience 
would permit him ſometimes to go to the meetings of diſ- 
ſenters, that the act of zoleration would not excuſe him 
for not coming to church, for that act was not made to 

give eaſe to ſuch people; ſo a rule was made for a prohi- 
bition, and that the plaintiff ſhould declare on it, that the 
matter might come judicially before the Court. 


13. Harman ver/us Renew. 
(Trin. 7 Will. 3. B. R.] 


ba this caſe, which ſee in 1 Salt,, it was held, That at 
| common law two churches might be united by the con- 

currence of the patron, parſon, and ordinary; it was far- 
ther held, that though in ſuch caſe there is but one parſon 
to both churches, yet the. two churches remain, and the 
two patronages, and the two pariſhes. But where they 
are united by act of parliament, as in the principal caſe, the 
pariſh of St. Mary Bothaw was per flatute 22 Car. 2. 
united to the pariſh of St. Swwithin, and the queſtion ariſing, 
whether after ſuch union the pariſhioners of St. Mary 
Bothaw ſhould contribute towards the repair of the pariſh 
church of St. Swithin, it was adjudged, that they ſhould; 
becauſe where two pariſhes are united by act of parliament, 
one of thoſe two pariſhes is extinct, and both patrons 
preſent but as to one church, though it is a/ternis wicibus, - 


2 Roll, Rep. 
455. Hard. 8 
406, 407, 503. 


1 Salk. 165. Of 
the uniting two 
pariſhes, S. C. 


22 Car, 2. 
cap. : 11. 


90 TCuiatton. 


{1 Ld. Raym. 138. 8. C.) 


5 Mod. 32 f. N Lend both the churchwardens are choſen by the 
e pariſſiioners;; in other places the par/on appoints one, 
London, or elſe- and the pariſh the other (a). Per conſuerudinem Angha, 
where. they are {worn and admitted by the archdeacon, and though 
they are unſit, he cannot refuſe them (5). W 


(a) Of common right, this 1s the cuſtom it may be otherwiſe, 2 Cro. 532. 
mode of election, Sr. 1245.; but by (6) ide ac. 1 Salk. 166. 


— — 
\ _= __— 


* — * 


Citation. 


* L T "We „* 


Tum. 10 Will. 3. B. R. See 1 Burn. Eccl. Law, Title 


| Citation. ] | | 
5 Mod. 433. T HE bi/bop of St. David's was ſued before the archbiſhop 
7 wk hath T of Canterbury fer ſimouy, and was cited to anſwer at 


power over alt Lambeth, and not at the Arches, and it was to appear 
the biſhops of there before the archbi/hop himſelf, and not before his 
His province. Aoncellor or vicar-general, and for theſe reaſons he moved 
5 for a prohibition; but the Court denied it, becauſe the 
arcbbiſbop hath a provincial porver over all the biſhops of bis 
province, and may hold his court where he will, either at 
the Arches or elſewhere; and he may likewiſe convene 
the party before himſelf, and judge himſelf, and fo may 
any other biſhop, for the power of a chancellor or vicar- 

general is only a delegated power in eaſe of the biſhop. 


vl 2. Machin ver/us Moulton. 
[Hill. 11 Will. 3z. B. R. 1 Ld Raym. 432. S. C. 2 Salk. 
l 549. 8. C.] 9 


Mod. 450. 14® ULTON was parſon of S. ine dioceſe of York, 


ſubtraQi * , . ; 4 2 
8 4 | within which pariſh Machin had lands, but /ived in 


Wall be ſued in Lincoln in another dioceſe, and now coming to York, 
the dioceſe where 1{cultor ſued him in the ſpiritual court there, for ſubtrac- 
| | tiou 


ſubtracted. 


| Tolour, | &. 92 


#ion of tithes, and it was inſiſted againſt the parſon, that 
this was a citing him out & 2 his dioceſe ; at firſt the Court 
held, That the + ona tb the party draws the cauſe to 
the dioceſe where he lives, in tranſitory matters, but not 
in /ocal; as for inſtance, an executor muſt be ſued for a 
legacy where the will was proved, and not where he 
lives: But afterwards this caſe was ruled to ſtand upon a 
ſingle reaſon; for whatever the law might be in other 
inſtances, yet in the caſe of * zithes, the ſtatute 32 H. 8. * 2 Lev. 96, 
expreſsly enacts, that the = ſubtracting them ſhall ap- 
pear before the ordinary of the dioceſe where they were 
1 and therefore a conſultation was granted in 
is caſe. WEL pp i b 


* ws a tn th 
—— — 6 * — — — 0 


Commitment. 


1. Elderton's Cafe, 
[Mich. 2 Anne, 2 Ld. Raym. 978. 8. C.] 


FE E-DERTON was committed by the Board of Green Mod. Caſes 73. 
Cloth, for executing a i. fa. in Whitehall, and upon The queen's pa- 


lace hath no pri- - 


the return of a habeas corpus it was argued to be lawful, vilege where ſhe 
and not at all prejudicial to the privilege of the palace, and is torally abſent. 
that they had no power to commit for breach of the i 
peace, having a power only over the queen's family, for Holt 590. S. C. 
the government of the menial ſervants, and that the pri- 128 H. 8. 
vilege of Whitehall was by the ſtatute + 28 H. 8. Ss 

Northey, attorney-general, on the other ſide argued, | 
that there is a ſtanding commiſſion of the peace for the 
verge and palace, and that the officers of the Green Cloth. [ 92 ] 
are always commiſſioners; and that the ſtatute 28 H. 8. 
did not create the privileges of a palace, but only aſcer- 
tained the boundaries thereof, for the queen may declare 
any houſe to be her palace without the parliament; and 
ſuch declaration being made under the great ſeal, it after- 

| wards 


Commitment. 


warde continues a palace, though the queen doth not re- 
fide: chere. 3 15 A 


Mich. 15 & 16 
liz. Rot. 2. 
Burdet v. Muſ- 
Kett, 


Powell, Juſt. The privilege of the palace is by cm 


lat, and that in reſpect of the king's preſence : 1 
gh 


the Exchequer hath been held to be burglary, though 
none of the king's money was there; and one Fones had 
his hand cut off for a murder committed by him in the 
Tower, and was afterwards execute. i 
Holt, Ch. Juſt. doubted the caſe of burglary in breaking 


the Exchequer, &c., and denied Jones's: caſe, becauſe the 


fame fact cannot be a miſpriſion and a murder, for the 
one will extinguiſh the other; he faid, that it was true, 
his hand was cut off, but it was without any manner of 

authority, for he had ſeen the * roll, and there was 
no judgment for it; he was of opinion, that where the 
queen was totally abſent, and neither prefent by herſelf or 
by any of her domeſtics or family, the place hath no pri- 
vilege ; but it is otherwiſe where it was only a perſonal 
abſence for a little time : The queen at this time was at 


* Windſor ; now whilſt ſhe was there, ſuppoſe a murder had 


been committed in Whitehall, ſhall the fact be tried before 


the Lord Steward? and he held that it ſhould not, 


8 Mod. 64+ 156. 
Cuſtom returned 
for the mayor, 


c. to commit ; . 
that the mayor and aldermen might commit ſuch perſon _ 


to the ſheriff, 
and it did not 
appear that the 
perſon to whom 
he was commit- 
ted was theriff. 
Vent. 115. 


1931 


2. Clerke's Caſe,” 
[S. O. 1 Salk. 349.] 


THE return of a habeas corpus was, That there was a 
cuſtom in London, that if a man choſen of the livery 
of any company ſhould refuſe to take upon him the office, 


+ until he ſhould declare that he would take upon him 


the office, and that C/erke was choſen a liveryman of the 
company of Vintners, and refuſed to hold the office, and 
thereupon he was committed by a warrant in writing, 


c. until he ſhould declare, &c.; it was objected, that 
this return was ill, becauſe it doth not ſet forth to whom 
he ſhould declare his conſent ; beſides, it was an inſignifi- 
cant cuſtom, to commit until he ſhould declare, becauſe 
after ſuch declaration he might ſtill refuſe to hold the 
office; they might impoſe a fine to be levied by diſtreſs, 
but they cannot commit; it is true, a cuſtom to commit 
until he ſhould take upon him the office of an alderman is 
good, becauſe it is an office for adminiſtration of juſtice, 


but a liveryman is not ſuch an office ;. Another objeCtion 


againſt the return was, that the warrant of commitment 
ſhould have been returned in hc verba : But per Curiam, 
this commitment being by a court of record, the warrant 


need not be returned in hec- verba, as it ought if it had 


been extrajudicial commitment: But the chief objectian 


* 1 
23343: » 
III 

we 


Con 


Was, that here was a cuſtom returned for the mayor and 


aldermen to commit to the Hberiffe of London, Qc. or any 


- 
44 
to : 
4 a 

£ 


other officer; and the return was, that he was committed 


 cuſtodie mee, without ſaying he was ſheriff of London, or 
any other officer attending the court; and for this reaſon 


it was adjudged ' inſufficient. 


7 


3. The King verſus Wright. 


Ne HE juſtices of peace committed T. S. for a forcible 
entry, and G. H. was indicted for ſuffering him to 
eſcape; upon not guilty pleaded, the defendant was 
found guilty, and afterwards he brought a writ of error, for 
that it did not ſet forth how this commitment was made, 
(viz.) whether upon view of the force by the juſtices, 
or upon an indictment found; neither is it ſet forth, that 
debito modo commiſſus fuit: Sed per Curiam, It is only an 
inducement to the offence laid in the indictment; Bein 
after a verdict it ſhall be intended that the commitment 
Was legal. SHALE 41 1. . a 2 E I | 


1 Vent. 169. 

. Indictment fer 
ſuffering a man 
committed 
for a forcible _ 
entry ta eſcape. 


Common. 


1. HE who hath common appendant or appurtenant can keep 
but a number of cattle proportionable to his land, 


Jones 282, 236, 


for he can common with no more than the land to which 


his common belongeth is able to maintain. 

2. One cannot preſcribe to have ſole common of paſture, 
excluding the lord, but a man may preſcribe to have /o/am 
| paſturam omni anno omni tempore anni, for this is not com- 
mom but paſture, and the /ord is not excluded from the 
whole profits, for he has the trees mines. 


3. And ſuch a preſcription is good, without alleging /e- 


? xancy and couchancy, but it is otherwiſe in caſe of common, 
for that ought to be of ſuch cattle as are /evant and 


couchant upon his tenement, becauſe the /evancy, &c. is 


the meaſure of the profit in the common. 


2 Lev. 2. 


[94] 


4. One who hath folam paſturam may licence another 


to put in his cattle, 
5- And ſo may one who hath common in groſs for a 


certain number, becauſe ſuch a common is neither ap- 


pendant, nor a common in groſs /ans nombre. 


6. 80 


94 | —— | l I1t10N, 
56. 80 where a man hath. ſolam paſturam, he may li- 
; cence another pro hac vice to depaſture his cattle, but nat 
for any time certain, for that would amount to a leaſe of 
| a thing (which lies in grant) and without dee. 
2 Lev. 73. 7. A common appurtenant to a meſſuage and lands may 
be aliened, if it is for a certain number of beaſts, other- 
wiſe where it is a common appurtenant for all beaſts /evant 
and couchant on the land. Por | wo” 
z Lutw. 1249. 8. One commoner cannot diftrain the beaſts of an- 
other commoner depaſturing in the common, but he may 
the beaſts of a ſtranger, becauſe he had no pretence of 
TTW 4 „ 


9. Woolſton verſus Slater. 
3 Lev. 104: INI replevin, the defendant avowed for damage · feaſant on 


Tune can- ® his common; and upon a demurrer to this avowry it 
| beaſt of a ftran- Was adjudged. not good, becauſe he did not ſhew ſome 
ger, without particular damage to himſelf, or that he could not have his 
thewing how he common in tam amplo modo quo debuit & conſucvit ; for a 


is damnified in - . . . | 
his common. commoner cannot juſtify to diſtrain the beaſt of a ſtranger, 


without ſhewing how he is damnified in his common. 


95) © Conditton, 


. 


Vide xSalk.271. 1, THE condition of a bond is always to be taben and con- 
* ſtrued in favour of the obligor, becauſe it is the 
words and conceſſion of the obligee; and wherever any 


Saund. 66, 
\ ſenſe can be collected out of the words, it ſhall never 
be conſtrued to be inſenſible, becauſe it is to fave a 
- forfeiture. | : hs | 1 | 
„ 2. Where a man is bound in a bond with à conditien 


not to trade, both bond and condition are void; but if he 


was bound not to trade in a particular place, it * 
Condition prece- 3. Theſe diverſities were taken by Holt, Ch. Juſt. 


. Where in executory contrafts the agreement is, that one 
4 ſhall do ſuch an act, and for the doing thereof the other 

x Vent. 177+ ſhall pay ſo much money; there the doing the act is 2 

. conditian precedent to the payment of the money, and the 


arty ſhall not be compelled to till che act is done. 
P Y P e * 


Confiveration. | 95 
Where a day is appointed for the payment of 
any} which day happens before the thing oontracted 
for can be performed, there an action may be brought for | 
the money before the thing is done, becauſe here it ap- 1 Vent. 147. . 
rs, that the party relied upon this remedy, and never 7 und. 34g. 
intended to make 3 of the ching a caudi- = 
| tion 8 | 
Where a certain day of payment is appointed, which 
is to enure at a time ſubſequent to the performance of the 
act, which by the contract the party had agreed to do, 
there performance muſt be averred, and ſo is Jones 218. to 
be underſtood ; and fome other books contrary to this are Dyer 75. contra, 
not law for every man's bargain ought to be performed 
as he intended it; and where a man relies upon his re- 
 mnedy, it is but juſt that he ſhould ſtand to his agreement; 
To, on the contrary, there is no reaſon he ſhould be com- 
pelled to truſt when he did not intend it. 
6. Anil therefore where two agree, that one ſhall have 
His horſe, and the other ſhall pay ſo much money; no 
| MENG lies for the money till the prov is delivered. 


7. Page werſus 3 | [ 96 ] 


[Trin. 3 Anne. T 


| A DJUDGED, That where he who i is to perform a con- Where he who is 

dition is only in nature of a truſtee or inſtrument, Pperformaicon- 
there a temporary diſability i is abſolute and for ever; but, diſabled, l 
where the performance is for his own advantage, it is not. 
otherwiſe, for the diſability may be removed, and then he 


may —— condition. 


Conſideration, 


TI gefendant promiſed, that in * the Hutt. 57. . 35 
plaintiff would pay the money due to him on bond Fliz. 1. 
on ſuch a day, that he would deliver up the bond; ad- 


8 judged a good conſideration, becauſe now he might have 


the money without putting the bond in ſuit. 
2. A ſurety having paid the debt of his principal, who Sid. 39. 


was dead, told his executor that: he had paid the money, 
who 


WY * . i 
9 


969 | Confideration. 


who thereupon promiſed to repay him, if he would for- 
bear till ſuch a day; adjudged a good conſideration, for 
the executor was liable in equity, though not at law with- 
bs OO out a promiſe. 7 ow af 
| Vide 3 Bur. 3. A promiſe upon a conſideration executed or paſt, 
— 7 unleſs it is grounded upon a precedent requeſt, is not 
| good, but where it was made upon requeſt, the ſubſequent 
promiſe relating to it ſhall prevail; as for inſtance, if a 
promiſe is made at the time of the requeſt, for there the 
conſideration is -meritorious: thus a promiſe to pay 104. 
for that V. R. was bail for my ſervant, is not good; but 

a promiſe to pay 101. for that he was bail at my requeſt 
„ %% ↄ ⁵ on aopng ant wal nor 
Comyns, Action 4. A. promiſe grounded on a confederation! executory, or 
8. 3 which continues, is good, though the conſideration was 
34 ed. 201. without requeſt; as for inſtance, for that you married 
my daughter, I promiſe to give you 1001. good, or for 
| that I owe you 20/. lent to me, I promiſe. to pay you on 
ſuch a day, this is good, for the debt continuing, the 
conſideration muſt continue. Tens, | 
[ 97 ] 5. But where the plaintiff declared, that in conſidera- 
tion he would diſcharge the defendant from 2214. due from 
Þ him to V. R. his maſter, he (the defendant) promiſed to 
lay out 40/. in repairing the plaintiff's barge z this was 

held void, and the conſideration illegal, for the plaintiff 
cannot diſcharge a debt due to his maſter. 
(a) If, in conſideration of a thing nudum pactum and void. But if I were 
already done without my requeſt, not. under a moral obligation to do a thing, 
for my benefit, and where I was under and another does it without my re- 


no moral obligation to do it, I pro- queſt, and I afterwards promiſe to 
miſe to pay the money, the promiſe is pay, that is good. Bull. N. P. 147. 


| 6. Thornburgh verſus Whitacre. 
| LS. E. 1 Ld. Raym. 1164. 


Mod. Caſes, 305. 7 SUMPSIT in conſideration of half. a- crown by him 


8 e rang given to the defendant, he promiſed to give him (the 


though not good, plaintiff) 2 grains of rye on Monday following, and ſo 
yet the jury may on every Monday double, by progrethon, for one year: 
give reaſonable Phe defendant pleaded non afſumpſit, and upon a motion 
to ſtay the trial, it was denied ; for per Curiam, though it 
amounts to a great quantity, yet the jury will conſider the 
folly of the defendant, and give reaſonable damages (5). 


. Vide 1 Ventr. 65, 267. 1 


damages. 


( 97 ; ) % 
: * _— b. 2 


Conſpiracy, - 


vi \ N 7H EN conſpiracy is the gif of the action, if 1 Vent. Tho- 
one be acquitted, Aae alles cannot be found dies cafe. 


guilty; but where the gif of the action is upon another 
matter, and the conſpiracy is 7. e by way of aggra- 
vation, if one be acquitted, the other may be found guilty: 
But in both caſes, if one be found guilty, and'the other 
dies or doth not come in, judgment may be given againſt 


him who was found guilty. 


Wilſon 210. 


2. Where a man is falſely and maliciouſly indicted of 


any crime, which may prejudice his fame or reputation, 
he may have an action for the conſpiracy. 0 


3. And ſo he may, though the offence for which he 


was indicted doth not import ſlander, but endanger his 
liberty; (i. 2.) where it is ſuch for which he may be im- 
„ 5 3 

4. And ſo he may, if the indictment is only injurious 


to his property, in putting him to a needleſs expence in 


defending himſelf. „„ | 5 
5. And in theſe a&ions it is not the conſpiracy but 
the damages, which are the ground of them; and there- 
fore per Hol?, Ch. Juſt. one may be acquitted and the 
other found guilty, which cannot be in a writ of con- 
ſpiracy. | | | „ 


* 


6. Where there is a malicious indictment in prejudice 
of the fame and reputation of another, though the indict- 


ment is erroneous, or an ignoramus is found, yet an action 
will lie, for the miſchief ariſes by the flander; but it is 


F. N. B. rt 
1 Wilſon 210. 


*[98] 


_ otherwiſe where the indictment is for a treſpaſs, or for a 


riot, becauſe in ſuch caſes the defendant is indicted in 


reſpect of an injury to his purſe, which cannot be where 


it is erroneous, or an ignoramus found. T2 
7. Action on the caſe for cauſing and maliciouſly pro- 
_ curing him to be indicted for a riot, by reaſon whereof he 
was put to great charge in defending it, good, for he was 
damnified in his property, and that out of malice; but in 
ſuch caſe the plaintiff muſt prove expre/s malice in the de- 
fendant, and not only that he (the plaintiff) was in- 
nocent. x | | 


Nara, Mot of theſe points were adjudged in the cafe of 


Savill and Roberts, Quyod vid, 1 Salk. 14. 


r | H 


| : | 8 ) 
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„ W + 
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955 Conſtable 8 
2 | + 


a a OY Cer nn i 2 ntn on 


I. Charley Paridh's C %. 


Where a con- 
ſtable may exe · 
cute a warrant 
out of his pariſh, 
Where pariſh, 


[99] 


PHE village of Charley having no con/table, the juſtices 


, * by order of ſeſſions appoint. one: But per Hobs 


Ch. Juſt. where there is no leet the conſtable ought to be 


he may execute it at any place in the county, Wat he 


is not compellable to do it out of his pon 1 it 
uch caſe it is to be 


His pari | DE 8 | 
2 When the county was firſt divided into hundreds, a 
conſtable, or conſer uator pacis, was appointed in every hun- 
dred, and this was in 0 of the ſheriff, who was the ge- 
neral conſervator pacis through the whole county; and ſo 
alſo in aſſiſtance of the conſtables who had the 2vhole Hun- 
dred, petty canflables came at laſt to be appointed in every 
to : Y - 


3. At firſt both the conflable and petty conflable were ap- 
med by the ſheriff in 2 Wade there they were, 
1 but now they are commonly appointed at the 
court leet, and, in default thereof by the et. 
4. And as to his authority out of his pariſh : Per Halt, 


& 8 | 
Ch. Juſt. If a warrant is directed to ſuch a conſtable by 
© his name, he may execute it in any place in the county, 


though he is not compellable ſo to do, or to do it out of 


his pariſn; but if the warrant is directed to all conſtables 


in general, then it is to be taken reſpectively, and in ſuch 
caſe a conſtable cannot execute it out of his pariſh. - 


13 


t. Fiſher verfur Nicholls. 
kin. 12 Will. 3. B. R.] FA 


JN this ate Hat Ch. Juſt. held; that copyhold eſtates 


are ſubject to the rules of law, and w 
uch words in a conveyance as are improper to pats other 
eſtates, unleſs there is a cuſtom for that purpoſe, for that 
may and often doth diſtinguiſh them ; chus by cuſtom in 
ſome manors a grant to A., B.; and Ci, ſhall be conſtrued 
as a gift to A. for life, remainder to B. for life, remainder 
to C. for life. en e eee ieee 


2. Page verſus Smith. 
1 this caſe, per Holt, Chief Juſtice, whatever may paſs 
2 by deed without ſurrender, though it may be neceſſary 
to enrol the deed, is no copyhold; likewiſe whatfoever 
may paſs by ſurrender + ſecundum conſuetudinem manerii, 
without ſaying, ad voluntatem domini, is no copyhold. 
3- Adjudged, that where a copyhold is forfeited, the 
lord may grant it without a ſeiſure, for the forfeiture is a 
determination of the will of the party, and the lord is in 
as of his reverſion. _ 5255 : | | 
4. A. dominus pro tempore habens titulum, diſpenſes with 
the forfeiture by admitting a copyholder who hath forfeited, 
and that not only as to himſelf but alſo to him in rever- 


not paſs by 


Poſtea Deviſe 10. 
Copyhold eſtates 
are ſubject to the 
rules of la. 
Vide Idle Vs 
Cook, 2 Salk. 
621. Sutton Vo 
Stone, 2 Atk. 
101. Lovel v. 


Lovel, 3 Atk. 17. 
71% 


What is copy- 
hold, and what 
not. Cumb. 
397. 8. C. 

＋ 2 Lutw. 1171. 


1 Lev. 26. 


Vide 3 Term 
Rep. 171, 471. 


ſion, for his grant and admittance amounts to an entry for 


the forfeiture and new grant. 


5. But an admittance by a lord who hath no title, but | 


zs a diſſeiſor, cannot purge the forfeiture. Bid. 78 
6. A covenant to ſurrender copyhold-lands to W. R., 
the covenantor ſurrendered to two copyholders out of 
court, to the uſe of W. R. adjudged this is a good per- 
formance of the covenant, for this is a good ſurrender, 


H 2 


Hard. 293» 


1 Lev. 120. 1. HE is choſen by the county, and therefore his office 
4 doth not determine by the demi/e of the king. 
Poph. 209. 2. He cannot take an inquiſſtion but upon view of the 
2 Lev. 141, 152» body, therefore where one drowns himſelf, and the body 
1 cannot be found, the inquiſition muſt be taken by com- 
. miſſion or by juſtices of peace, or juſtices of aſſize may 
. [ 101 ] make inquiſition without a commiſſion, and ſuch inquiſi- 
tions are traverſable, though an inquiſition taken before a 
| coroner is not as it hath been ſometimes held; but an- 
ciently it was traverſable in all caſes, but where it was 
fugam ferit, and fo it is now, | | 


2 Lev. 152+ 3. Therefore where a coroner's inqueſt found W. R. 
Veel de fe, his executors were admitted to traverſe it, but 
2 the inqueſt was quaſhed for the omiſſion of the word 
murdravit. L-; I | 


1 Ventris 27389 4. A coroner's inqueſt /uper viſum corporis, found that 
. R. felonice ſeipſum in rivum miſit & in rivo prædicto 
ſeipſum emergit, & fic ſeipſum murdravit, this was quaſhed, 
for emergo is to riſe out, and not to ſink down in the wa- 
ter; and the going into the river is no felony, nor felo- 
nious, but it is the drowning that makes it felony; there- 
fore the concluſion, & fic ſeipſum murdravit, without the 
| premiſes, is naught; for it is not ſufficient to find a man 
murdered himſelf, without ſhewing how. PDE 
x Vent. 392. * 5. 'A_ coroner's- inqueſt may be ſet aſide for a mi/be- 
_haviour of him in his office, and a melius inguirendum by 
B. R. as ſupreme coroner, or B. R. may iſſue out a com- 
miſſion, or juſtices of oyer and terminer may inquire, but 
there cannot be a melius inguirendum to the coroner. 
1 Lev. 180. 6. Upon an indictment and trial for a murder, depo- 
2 Jenes 53. ſitions taken before the coroner may be given in evidence, 
if the witneſſes are dead. © x 5 
3 H. 2. cap. 1. 7. He muſt write down the eſſect of the evidence given, 
— Rte and certify it to the juſtices of gaol-delivery, and bind 
- over the witneſſes to appear. -, 


8 


\ 7 A... LA | | | 


Corporation. || 


1. Anonymous. 


PER Holt, Ch. Juſt. A corporation is an ens civile, a corpus What js a cor- 
# politicum, a perſona politica, a collegium, an umverſitas, on 
a jus habendi & agendi; ſome are conſtituted for public pong N 
and others for private charities; the former are not abject 
to any founder, or particular ſtatutes, but to the general 
laws and ſtatutes of the realm, by which they are main- 
tained and ſupported ; but private charities are ſubject to 
the rules and ordinances of the founder, who by law is 


viſitor, unleſs he appaint another. 


2. Anonymous. 
+ + - (Mich, 10 Wil. z. CB] WD. 
Corporation, per Treby, Ch. Juſt, and Pozvel/, Juſt, if Corporation by 


by preſcription, may have ſeveral names; but if by eg ee. may 
charter, it is otherwiſe, for in ſuch caſe it cannot have names, but if by 
ſeveral names at the ſame time and to the ſame purpoſe; charter it can 
for if a new charter is granted, and by a new name, the 2 
old one is gone; as in the caſe of baptiſm by one name, Hardres 405, 
and confirmation by another, but ſuch corporation may 304. 
have ſeveral names to ſeveral purpoſes; for it may be 
created per nomen D. to take and to grant, and per nomen 


F. to ſue and be ſued. _ 


3. College of Phyſicians venſus Salmon. —_ 
Fs [Trin. 13 Will. 3. B. R. 1 Ld. Raym. 680. 8. C.] 85 | 


I this caſe it was held by Holt, Ch. Juſt. that where 5 Mod. 3a). 
* my Lord Coke ſays, a corporation muſt have a name, it rs, 1 
muſt be underſtood, Uicher as expreſſed in the patent, or 3 8 
implied in the nature of the thing; as if the king ſhould ther expreſs or 
incorporate the inhabitants of Dale, and give them power 4 1 
to chooſe a mayor; in this caſe, though there is no name 191. | 

of incorporation in the patent, yet it would be a good in- : | 
corporation, and the name would be mayor and com- [ 103 ] 
monalty; ſo the city of Norwich was incorporated by 2 7255 
grant of H. 4. by the name of mayor and ſheriffs, and 

they are called, mayor, — and commonalty. 

25 | * 


103 


x Salk. 192. 
Where a corpo- 
ration may do an 
act on 
without their 


Corporation, 


4. The Mayor of, Thetford's Caſe, 
A returned without the common ſeal, 
and without the hand of the mayor; and it being 


moved, that though it was returned in the name of the 
corporation, yet it was no corporate act to charge the 


- corporation, without their common ſeal, nor the mayor 
without his hand, and therefore one or both ought to be 


done; whereupon the Court ordered precedents to be 


ſearched, and it appeared that there were 2 without 


and it was held by Holt, Ch. Ju 


the common ſeal, and without the mayor ſubſcribing his name; 

K. to whom the Court | 
agreed, that a corporation may do an act on record with- 
out their common ſeal; that this is the caſe of the city of 


London every year, who make an attorney yearly in this 


court by warrant A attorney, without ſealing or ſigning it, 
and the reaſon is, becauſe they are eſtopped by the record 
to ſay, that it is not their act; and therefore, if an action 
ſhould be brought againſt the corporation for a falſe re- 


py they are eſtopped to ſay, that it is not their return, 


hand of the mayor, it is a fu 


_ How a dean and 
chapter may 
leaſe. I Leon. 
307. 1 Inſt, 3. 
a. contra. 

2 Inft. 666. 


or it is reſpbonſio maforis, &c. upon record; and as to the 
thcient evidence to charge 
him, that the mandamus was delivered to him, and that 
it hath his return, and it is incumbent upon him to ſhew 
the contrary ; for the mayor or any other magiſtrate of 
the corporation, who cauſed or procured the return, are 


chargeable in their private capacities, if it is falſe, 


5 Newton verſus Travers, 
| [Mich. 8 Will. 3.] 


DJUDGED, that a dean and chapter, or a warden 
ard fellows of a college, may grant or leaſe by the 
name of dean and chapter, &c. and without ſhewing their 
2 names; and ſo they may plead or be impleaded, 
ecauſe in their corporate capacity they have no name of 
baptiſm, or any other name than that by which they are 


incorporated; but it is otherwiſe in the caſe of a parſon 


d * 


and vicar, for they muſt uſe their name of baptiſm. 


* 1 85 Pod e | ” "4 * 


„„ 90% FEE 
; AN action was brought againſt the Eaft-India Company, Corporation not ' 


A who are a corporation, and the action was for 5000/. paring wan 

and ſeveral 2 ſerved, but they did not appear; 

whereupon the Court was moved, that they might have 

exemplary iſſues returned, and a rule was made that the 

ſheriff ſhould return good itſues, otherwiſe to bring an 

action againſt him for not doing it; but at laſt he was or- 
dered to attend. „ THEE 
7. An information was exhibited againſt the bailzffs and Corporation not 
burgeſſes of Yarmouth, one of the bailiffs (there being two) Pennine Gore 
appointed an attorney to appear, but the other would not ure yitour a 
conſent, and the Court was moved,. that their liberties ſummons. 
might be ſeiſed for want of an appearance: But the bet- | 
ter opinion was, that upon an informatipn in nature of a 

quo warranto, which is datum eft Curie intelligi, and which 
is in nature of a perſonal action, there cannot be a ſeiſure 
before a ſummons (z. e.) the liberties cannot be ſeiſed upon 
a venire facias, but upon a diftringas; but it is otherwiſe 

in a quo warranto, for there it is ſummonitus fuit ; then it 
was made a queſtion, Whether a warrant of attorney 
made by one of the bailiffs was not ſufficient ? becauſe 
the corporation did not diſavow it, but that was not de- 
_ termined. | | | | | 


bo Coſts, 


© es The King ver/us Summers. 
| 7 [Paſch, 1 Anne, 1 Salk. 53. S. C.] _ 
"PHE defendant was indicted for a treſpaſi, and alſo for Coſts taxed after 


a riot; and upon not guilty pleaded, it was removed eee, 
into B. R. by certiorari, and the defendant went before the gering the coſts 
maſter, who taxed coſts; and the Court was moved, that he below. 


might go before the maſter again, that the proſecutor might [ 105 ] 
be conſidered in the coſts for his charges be/ow, the maſter 
4 5 = To having 


r 
105 
5 4 


ws FOI ? 
$a Wa obo. : 
2 : A 
770 Colts. | 


having only taxed cofts in reſpeC to the charges fince the 


certiorari ; and per Ciiriam, the maſter ought not to con- 
ſider the charges below, but only upon the certiorari; 
then it was moved to aggravate the fine, but that was 


denied, ſince the party had been before the maſter, and if 


he infiſted on it, the ms would ſet aide the coſts 


Already SN. 


Execvtors pay 
ad coſts. Vide 
x Salk. 207, 314- 
Str. 682. 

Vent. 92s 


$:-Y-2* 


Med. Cafes 97, 
787. 1 Salk. 206. 
When huſband 
and wife muſt 
Join in the ac- 

tion. . 


Vide 1 Salk, 
a 252. a 


0 15 Bigland mY Robinſon, 
[Hill 8 Will. 3. B. R. 1 


APIUDGED, that where executors ſue upon any con- 


traft of their teftator, or for any wrong done to him, 
they ſhall pay no coſts either upon a nonſuit or verdict 
againſt them; ſo wherever he muſt ſue as executor, as for 
inſtance, he brought an action of debt upon a bond due 


to his teſtator, the defendant pleaded payment of the 
money to himſelf, (viz.) to the executor, upon which they 


were at iſſue, and 'a verdict againſt the plaintiff, yet he 
paid no coſts; but if he had brought the money into 
court () ten the plaintiff muſt proceed at 10 perth: | 


(s) Vit core Bund, 44+ 


3+ Jenkins & Ux' 95 8 Plombe. 
Oe [Hill. 2 Anna, B. R.] 


D T by huſband and wife as executors of . 2, 5 in 

* which: they declared, that the defendant was in- 
debted to them as executors for ſo much money received by 
the defendant for them as executors; upon non aſſumpfit 
pleaded, the cauſe came to be tried, and the plaintiffs 
were nonfuited; and in this caſe ſeveral points were re- 
ſolved by Holt, Ch. Juſt. to which the Court agreed. 
1. Where a man inarries a woman, who is an cxccu- 
trix, and if before the marriage a ſtranger receives money 
due to the teftator, and he is ſued ſor it, the huſband and 
201 ife muſt join in the action; but where the money is re- 
ceived after the marriage, the huſband may ſue alone. 

2, If the money was received after the marriage, and 
by order or .confent of the huſband, it is the fame thing 
as if the huſband had received it himſelf ; ; it became aſſets 


in his hands, and the original debtor of the teſtator is 


diſcharged; and if it is paid by his order or appointment 
to a third perſon, it is a devaſiavit in the executors, be- 


cauſe the original debt to the teſtator is paid off, and here 


is a new debtor to the e who owed nothing to the 


| teſtator. ce ; 


3+ In 


3. In the principal caſe; if the defendant had received 
this money, without the order or conſent of the huſband, 
in ſuch caſe he, by bringing this action, had affirmed the 


receipt, and that it was his election, and that he conſented 


to make the defendant” his debtor, ſo that the original 


debtor to the teſtator was thereby diſcharged. 
4. That though the very bringing an action againſt 
the defendant ſnews, that the plaintiffs conſented to make 
him their debtor, & omni ratihabitio r errorr ahitur 5 Se. ſo as 
the plaintiffs might bring this action in their on name, 
yet the bare bringing the action did not make it aſſets in 
their hands till judgment was obtained; and therefore, if 
the plaintiffs fail in their action (as they did in this caſe, 
being nonſuit,) the matter is ſet at large again, and the 
plaintiff may ſue the original debtor of the teſtator, if he 
will. . | 
5. That executors are not excuſed from paying co/fs 
by the letter of the ature, but by a very favourable con- 
ſtruction thereof; as being preſumed to have no know- 


ledge of the affairs of their teſtator,'and therefore an exe- 


cutor ſhall pay co/fs for not going on to trial; and where a 
cauſe of action ariſes to the executor himſelf, for the 


Where an enecu - 
tor ſhall pay 
coſts, where not. - 


which he may ſue without naming himſelf executor, he 


ſhall pay e; and though he names himſelf executor, 
and ſues as ſuch, yet if the caſe was ſo that he might have 
ſued without naming himſelf executor, he ſhall pay cots ; 
and that in the principal caſe he might have ſued without 
naming himſelf executor, becauſe the action was brought 
For ſo much money received by the defendant to his (the plain- 
tiff's) uſe, and by his order, and therefore ſhall pay coſts. 
And per Curiam, an executor may bring trover, as execu- 
cutor, for a converſion in the time of his teſtator, and h 
not pay coſts, but it is otherwiſe if the converſion was in 
his own time; ſo where a judgment is obtained by the 
teltator, and the defendant eſcapes in the time of tlie exe- 
cutor, for which he brings an action and is nonſuit, he 
ſhall not pay coſts ; but it is otherwiſe if the judgment and 
eſcape were both in his own time. bon 
If V. R. is indebted to the teſtator, and the executor 
accompts with him, he (the executor) may bring an inſimul 
— and this is a new: action, which the teſtator 
himſelt could not have brought, yet the plaintiff ſhall not 
pay cofts becauſe the old debt remains, for it is not ex- 
guiſhed by the accompt, but made certain, ſo that it is not 
a new cauſe of action; but where an executor brought 
trover and converſion, and the defendant came to an 
agreement with him to pay ſo much for the converſion, in 
fuch caſe the plaintiff all pay cos, becauſe by this new 
agreement the original cauſe of action is extinguiſhed. 


6, The 


[ 107] 


6. The Cb. Fufts held, that 1 as 
enoottof, and could not ſue but as ſuch the thing 
for which the ſuit is brought is not afets till — 
ſued forth; but where he needs not as executor, it 
is not aſſets till judgment, and then it 155 for the original 

' debtor is then diſcharged, ſo that it is a devaſiavi? : This 

| Eaſe is reported in 1 Sa/k. 207., but not ſo full and fo 
clear as here, and in the. argument theſe caſes were 

cited, Latch. 220. Hurt. 58, 79, 214, 220. 3 Lev. 66, 
375. 2 Lev. 185. 1 Vent. 10g, 119. Jones 1 75 Hob. 219, 
2333 204. 1 Cro. 29, 365 75, ape; 


OT, Anonymous. | 
2 (Hill. eee 


Vide # Salk A Motion was 3 that a pauper münbe pay ak * 
* not going on to a trial: Sed per Curiam, he pays mo 
coſts unleſs upon a nonſuit, or where the verdict is found 
_ againſt him, and then he ſhall pay . or be * 
See ſtat, 23 H.8. cap. 15. 9 8 f 


Covenant. 


x Lev. 114, 183 . I covenant, the plaintiff aſſigned ſeveral breathes | 
ä in not repairing; the defendant pleaded non infre- 


git conventiones, and upon demurrer to this plea it was ad- 
judged ill, becauſe not repairing, and non infregit conven- 
tionen are two negatives, upon which iſſue cannot be 
Joined, but it is good after a verdict, for the iſue is not 
| immaterial but infermal only. 
1 Lev. 301. 2. Covenant and 1 that . R. and his wife 
0d. 466. 2 levied a fine of lands „ur conce , to the plaintiff irh 


Saund. 177. 
1 es eonrranty: Per Curiam, an action of covenant will lie 


| _ this warranty as well as voucher or warrantia 

| : a#te. 105 

2 Ley. 78. 3. | Covenant for non-payment of rent, and affigned 
the breach, that the. lefice did not pay the rent at any 

[ 108 ] - the feaſt-days on which it ought to be — during the 


term; 


| for it may be true, that no fent was paid on any of the 
| OI | | | | 


4. The plaintiff conveyed an office to the defendant; 1 Lev. 155, 
provided, that out of the firſt prove he pay the plain- 

tiff goo, ; adjudged, that an action of covenant lies on 

this. proviſo, for it is not by way of condition or defea- 

ſance, but in nature of a covenant to pay the money. 

5. Covenant to pay V. R. 100l., he making him an 1 Vent. 248. 
eſtate in D., adjudged, that if he tender him a feoff- 4c. 684. 

ment, and offer to make /ivery and ſeiſin, c. he may * 

bring an action for the money as if he had actually made 

a title. | | g * | 

6. Leſſee for forty years made an under-leafe to r vent. 188. 

V. R. for five years, and afterwards made a leaſe to 
L. L. for forty years, who covenants to repair durante 
. termino pred. 40 annerum, the under-lefſee refuſed to 
attorn, yet L. L. the leflee for forty years muſt repair, 
| becauſe his leaſe is commenced in point of computation. _ 

7. Debt upon a bond of covenants, and for breach, 1 Vent. 126. 
aſſigned, that the defendant had broke the covenants ; wo ſtar, 8 & 9 
upon a demurrer to this declaration, it was held to be ill., 
becauſe it is double; for he ought to have inſiſted upon 
one breach certain. 


8. Copley ver/as Hepworth. 
[ Trin. 3 Jac. Rot, 261. B. R.] 


1 an action of covenant upon articles of agreement, &Æc. What are mutual 
wherein the plaintiff covenanted with the defendant enants. 
facere dimiſſionem, to him of a mill, paying 20/. rent per 

annum for ſo many years, and the defendant covenanted 

to pay the rent during the term; the plaintiff brought 

this action for non-payment of rent, in which he ſet forth, 

that the defendant entered and enjoyed the mill, &c. The 

defendant pleaded, that the. plaintiff did not make any 

leaſe to him; and upon demurrer to this plea it was ad- L- 
judged, that theſe articles did not amount to a“ leaſe, Rol. Ab. 848. 
being only a covenant facere dimiſſſonem (a); and Holt, * Ct. 172. 
Ch. Juſt. held, that the making the leaſe was a matter 
precedent, and that the plaintiff could not be entitled to 

the rent till a leaſe was made; but Eyres, Dolben, and 

Gregory, juſtices, contra, becauſe theſe are mutual cove- 


(a) R. ac. 5 Term Rep. 163. Ree mile itſelf ; but where it is intended 
v. Aſpburner : That where the agree - by the parties to be the inftrument 
ment refers to a future act of demiſe, under which the lands are held, it ſhall 
it ſhall not have the operation of a de- have that operation. | 


nants, 


„ 


nants, and equal remedies are on both ſides (a), and it is 
alleged that the defendant entered, but upon the other 

point the defendant had an 10 85 arguing the de- 
' murrer, Mich. 2W.3. 7” 


UG) Fe e 1 al. 171. and note thre. 


E 1 (Mich, „v 3. 50 


Covenant to fave pen Halt, Ch. Juſt. Where ſeveral unde are dee 
eee with a rent- charge, and the owner of theſe lands 
| charge; if he makes a leaſe thereof, and covenants with the leſſee to 
* pay it without fave him harmleſs, &c. and afterwards the leſſee pays the 
— rent to the grantee of the rent-charge, voluntarily and 
own wrong. Without compulſion, in ſuch caſe he pays it in his own 
wrong, and muſt pay it again to the leſſor; but if he is 
. diſtrained for the rent-charge and his goods taken, this is 
a breach of the covenant, and not before; and the leſſee 
muſt not allege generally, that he was compened to pay 

the rent, but muſt ſhew how. 
1 Vent. 56. 10. A biſhop made a leaſe, in which the leſſee cove- 
| nanted to repair; the biſhop died, and his executors 
brought an action for not OW in the time of the 


biſhop, and S well. 


Covenant to ſtand ſeiſed, Ser Uſes. 


e! County Palatine, 


. Cotton verſus Johnſon. 
kun. 2 Win. 3. B. R. 


I Salk. mY p geefment for lands in the iſle of Ely, after not thy 


ee e pleaded, it was. ſuggeſted on the roll, the privilege 


| Ely, a venize fa- Of _ ate palatine, that no jury ſhould be returned 0 
0 


© * 


8 County Palatine. 
of che , and ſo a benin: facias, was prayed to R. the 
next vill in the county of Cambridge, et quia uidetur juſtt- 


110 


cias was prayed 
to the next villa 


ciariis hic rationi cunſonams ei conceditur 5 it was objected, 


that the defendant's confeſſion ſhould have been entered 
likewiſe on the roll, (via.) et quia defendens hoc non dedicit 
| ideo ei conceditur, but adjudged, though ſome precedents 
are ſo, yet either way is well enough; for if the fact is 
otherwife, he may bring a writ of error, and aſſign it for 
error; then it was objecked, that the entry ought to have 


been, guad liberi tenentes nec reſedentes in eadem inſula nom 


aggredi debent ad aliquam juratam extra libertatem illam 
Ffaciend' for otherwiſe it doth not appear to be a privilege 
annexed to the inhabitants, but a mere cognizance in the 
biſhop ; however, the trial being in the county of Cam- 
bridge, of which this is parcel, the Court held it to be 
aided by the ſtatute 16 & 17 Car. 2. cap. 8. 1 "To 

22 Though it is commonly ſaid, that Lancaſter is a 
county palatine by act of parliament, and Chefer and 
Durbam by preſcription, yet this muſt not be intended of a 
mere preſcription, becauſe a franchiſe, que ſe exaltat in 
prerogativum regis, can never be gained by mere preſcrip- 
tion, but muſt depend on ancient grants of kings, and 
allowances in eyre as well as by preſcription, | 

3. It is true, Lancaſter was erected into a county pala- 
tine, in pleno parliamento, anno 50 Ed. 3. and it was granted 
by the king to his ſon John for life, that it ſhould have 


1 Vent. 157. 
vis 61. b. 


4 Inſt. 204. 
2 Lut. 1235. 


jura regalia, and a king-like power to pardon treaſons, 


_ outlatwries, to make juſtices of peace and juſtices of aſſize, 
and all proceſſes and indictments were in his name; but 
theſe royalties are abridged by the ſtatute 27 H. 8. cap. 24. 

* 4- But becauſe Lancaſter was erected by act of par- 


Plowd, 215. b, . 


liament into a county palatine, therefore outlawry in Lan- [ III ] | 
cafler is pleadable in the courts of Weſtminſter, but out- 


lawry in Chefer is not. | 

5. By the charter of H. 4. confirmed by parliament, the 
poſſeſſions of the duchy of Lancaſter are kept ſeparate 
from the crown, and are to be in the king as they were 
before he was king, ſo as to paſs by livery or grant. 

6. There is a ſea for the county palatine, and another 
for the duchy, (i. e.) ſuch lands as lie out of the county pa- 
latine, and yet are part of the duchy; for ſuch there are, 
and the dukes of Lancaſter held them, but not as counts pa- 
latine, for they had not jura regalia over them (a). E 

7. It is for this reaſon, that the king may make a cor- 
poration by the /zal of the county palatine, within the county 
palatine, for ſo might the count palatine himſelf, as having 
jura regalia. 8 | 


Plow. 215. 
2 Inſt. 205, 


2 Lutw. 1236» | 


PR 


5 (4) According to the Editor's ob- particularly thoſe | which appoint ta 
ſervation, many patents have both ſeals, offices within the county palatine. 


8. But 


— 
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8. But the king cannot grant or make a-corporation by 
the duchy ſeal within — lands, becauſe it is — 
ale to grant a corporation, and the Duke of Lancaſter 

Hal — WER, oo. 1 0 26M ** 
9. Any thing natural, and which ariſes from the 

land, and which might be granted, the king may grant 

under the duchy ſeal, for thoſe things might be granted 
by the Due of Lancaſter, as he was a ſubject; of this na- 
ture are advowſons, rents, wayr, offces;" Ce. for theſe 
favour of the land, and might have been granted by the 
duke before the poſſeſſions came to the crown; but it is 
not ſo of a fair or market, for thoſe are juru regalig. 
0. Prohibition was prayed to the dueky c ot Weſt 
wier, for holding plea of lands within the county pala- 
tine, when there is a court in the duchy for that purpoſe, 
and the duchy at A e is only for lands out of the 
. coupity palatine. Et per Curiam, It doth not appear that 


ttmey have any legal authority to act as a court of equity, 


for the ſtatute of Ed. 4. doth not give them a court of 
Equity, but a court of revenue; however, it was allowed, 


becauſe of long continuance and practictde. 


Cuſtom. 


gee that moſt excellent Report of the Caſe of Taniflty, in Sit 
John Davy's Reports, wherein this ſubject is treated with 
great learning and perſpieuity. Fol. 28. b. See alſo 1 Bl, 
Com. 74. 2 Roll. 264. Compyns, Preſcription, vol. 6. 3d. ed. 
pa. 79. e e e ee 
is S no law can oblige a people without their con- 
FA, ſent, ſo wherever they conſent, and uſe a certain 
rule or method as a law, ſuch rule, &c. gives it the power 
of a law. pod | | ph 
2. Now this conſent is either verbis or faftis ; (i. e.) it 
is expreſſed by writing, or implied by deeds and adt ions; 
and where a law is founded on an implied aflent, rebus & 
fattis, it is either common law or cuſtom. _ #2 
If it is univerſal, then it is common law, if par- 
ticular to this or that place, then it is clom, and had its 
riſe in this manner: 2 | EDS, 
50 4. . When 


- Cuſtom, - 


When the people found any act or rule to be- 
EY agreeable in its firſt inſtance, it was natural for 
them to Bere and practiſe that rule; and if this con- 
tinued from age to ages and was ſo practiſed, then it 


grew into a law ther ocal or national, according to the 


extent of it. 

5. And ſuch cuſtom ought to have four properties, 
(1.) It aught to have a reaſonable commencement, for 
no ulage can make that good which was not ſo ab 
initio. 

6. But a cuſtom ſhall not be taken to be arab 
becauſe it is contrary to the common Jaw; for the cuſtoms 
4 gaveltind and berough-engliſh are contrary to the com- 
mon law, and yet they are allowed to be good. © 


112 


7. Neither is a cuſtom unreaſonable for being inju-= | 


rious to private perſons. or intereſts, fo as it tends to 
the public and general advantage of the people; 5 


fore a cuſtom to undermine houſes in publico incendio, a 


cuſtom to turn his plough on the headland of another, 
are good; the one to prevent the ſpreading of the fire, 
and the other in favour of huſbandry. 

8. But where a com is injurious to the public, or to 
a great number of people, and only for the benefit of 
ſome individual, in ſuch caſes it is unreaſonable; as for 
inſtance, a cuſtom that the commoners of ſuch a manor 
ſhall not put in their cattle till the lord firft puts in his 
| beaſts, or that the lord ſhall diſtrain and keep the diſtreſs 
taken till a fine or ranſom is paid at his pleaſure ; for the 
original of ſuch cuſtoms was by tort or uſurpation. 

(z.) A cuſtom ought to be certain, 

k The continuance to be without interruption for 
diſcontinuance deſtroys a cuſtom by the ſame reaſon that 
continuance made it. 

(4-) A cuſtom muſt not * againſt the prerogative of 
the king. 
9. Now as to /ocal cuffome, it hath been held, that a 
cuſtom of a manor. cannot extend beyond that manor ; 
therefore in treſpaſs for breaking-his cloſe in D., the de- 
fendant pleaded a cuſtom within that manor for every 
tenant to have a way in the place where, Sc. and it did 


not appear, that the /ocus in quo, Ic. was within the manor,” 


this was held naught upon a demurrer. 

10. Treſpaſs for breaking his cloſe ; the defendant 
pleaded, that the cloſe lay in the hundred of W. in the 
ſaid county, called the Kingsfeld; and that in the ſaid 
place called the Kingsfield, there is, Oc. et talis conſuctuds 
uſttat' in eodem quod bene alicui (omitting the word /icuit) 
volenti fodere pro plumbo, Et per Curiam, want of the word 
licuit makes all imperfect ; but if it had been in, yet this 
ples i is naught, becauſe he ought t to * laid a 

uſage 


[113] 


Sid. 237. 


2 Lutw. 1317. 


2 uſage in fads, and not quod bene licuit alicui, ł c.; belides, 
Moor 23- the cuſlem is not laid in any manor, vill, or pariſh, and 
392. 1 L. there cannot be a cuſtom in a particular parcel of ground 
262. %% 
» Latw. 188. 11. To plead pro es quod ſecundum . conſuetudinem, 4 
| thing is ſo and fo, is naught; for it ought to be poſitively 
£7 alleged, viz. quad infra ſuch a place, talis habetur conſuetudo. 
Moor 35. Co. 12. Cuſtom, that the parſon, in_ conſideration of the 
Eliz. 203. greater ancreale of tithes, ſhall keep a bull and a Bear: 
is is good, becauſe founded on a conſideration of ſome 


3 


Roll. Abr. 559 13. But a cem in London, that if a. ſtranger die in 
one pariſh and is buried in another, that he ſhall pay the 
ſame fees in the pariſh where he died, that he 4500 65 —_ | 
ariſh where he is buried, is naught, becanſe he was not | 
bound ta come to church, and to receive the ſacrament 


in tl iſh whe 2d 
in th: ar here buried. | 
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[114] Damages. See Judgments 13. 


9 


1. HERE a judgment is given for the plaintiff, and 
bt tes defendant d writ of error, and the 
firſt judgment is affirmed, the defendant in error ſhall have 
damages and coſts for the delay of execution, and the 
trouble he is put to, and this by the ſtatute 3 H. 7. cap. 
10. ; but it is otherwiſe if the firſt judgment was given ſor 
| | the defendant, and the plaintiff brings a writ of error, for 
_—_ there is no delay in the execution but this is now altered 
| by the ſtatute 8 & 9 Will. 3. cap. 11., by which it is 
enacted, that it ſhall extend only to judgments upon 
verdifs. _ | We TY e If | 
1 Cro. 556. 2. In all actions where the plaintiff hath damages by 
: be wh ' A common law, he hath c likewiſe-by the common law (a); 
, + and fo it is in all actions wherein the plaintiff hath damages 
by virtue of the ſtatute of Ed. 6. or any precedent ſta- 
| tute, for in all ſuch actions the ſtatute gives him coſts as 
| well as damages. Oe REY by 5 | 
(a) This is evidently incorrect, it fore the words “ by the common 
being univerſally admitted that there law” ſhould be crejeted. 
were no coſts at common law. There 1 6 
8 n | „„ 
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3. And in any of theſe caſes, if a ſubſequent ſtatute 2 Inf. 289. 
Youbles or trebles the damages, the coſts; are ſo too; as for 
inſtance, in treſpaſs 75 a forcible entry upon the ſtatute 
8 H. G., or in an action of the caſe upon the ſtat, 2 H. 4; 
for ſuing in the Admiralty for a matter ariſing on the land, 
or in an action of qe, upon the fatute of Glouceſter, 
againſt tenant in dower, or tenant by curteſy, for theſe 
are acts of additio:is, (i. e.) there were damages at common 
aao in theſe caſes, which theſe ſtatutes increaſe. 
4. But in an action of waſte againſt tenant for life, or Skin. 25. 
in a quare impedit, the plaintiff ſhall have damages, but no | 
coſts, becauſe there were no damages at common law, but 
are given after the ſtatute 1 Ed. 6. by ſubſequent ſtatutes. 

5. Now in theſe ſtatutes of creation, (i. e.) ſuch ſtatutes Vide 1 Term 
which give damages, where there were none before at Nef. 7 3Bure 
common law, or before the u, of Ed. 6., there is a di- 307 2 Ing. 
verſity, where a ſtatute gives certain damages, and where 289. 
uncertain; for if a ſtatute of creation gives uncertain da- 
mager, no coſſs can be recovered; but if the damages are ; 
certain, coſts ſhall be recovered as well as damages; but [1 15 ] 
this is only to be intended of private actions to the party | 
grieved, and not of popular actions, as in qui tam, inform- 

ations, Wc : 5 | | B Re, 


6. Cooke verſus Beale. 
[1 Ld. Raym. 176. 8. C.] 


ADJUDGED between theſe parties in an action of Where the di 
aſſault, &'c. that where the plaintiff declares of a M3255 may be. + 

ge AY 1 increaſed, where 

wounding by the word maibemavit, it is clear the damages not. Vide Latch. 

may be increaſed, though damages are given by the jury. * * 
f l NVü᷑ : BI, 1 Barnes 106. Style 245. 
7. So it is where the plaintiff ſets forth a wound ſo parti 

cular in his declaration, that by the deſcription it appears 

to be a mathem; and ſo it is where the wound is viſible 

and apparent; and this may be done, whether damages 

are giyen by the jury upon an iſſue joined, or upon a writ 

of inquiry. | e 

8. But this increaſe of damages muſt be given by the Dyer 205, 228. 

courts at Weſtminſier upon the view of the wounding, | 

or upon affidavits made thereof; and it cannot be done by 

the juſtices of niſi prive, who, if the wound is very great, 

muſt indorſe the evidence on the. peſlea, and upon ſuch 

evidence the damages will be increaſed, though the wound 

was not ſet forth in the word maibemavit in the declaration: 

And fo it is without ſuch indorſement where the cauſe was 

tried before a judge of that court where the motion is 

made for increaſe of damages. | 
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115 
2 Lev. 124. 
4 Mod. 379 


Death of either Party. 

9. Treſpaſs in the Palace Court, the cauſe was removed 
into B. R. by the defendant, and the jury having given 
156. damages, the queſtion was upon the ſtatute 22 23 
Car. 2. cap. 9. Whether the plaintiff -ſhould have no more 
coſt than damages? Et per Curiam, the cauſe being re- 


moved by the defendant, the plaintiff ſhall have more coſts, 
but not if it had been removed by the plaintiff, for ſo he 


might be more vexatious. 


tus) 


1 Salk. 87. 
S. C. Where a 
judgment was 


entered after the the 


party died. - 


Death of either party. See Scire 


Facias 2. 


1. Oades verſus Woodward. 
HE caſe was, one Woodward gave a warrant of attor- 
ney to confeſs a judgment, and died in Hilary vacation, 


attorney entered the judgment as of Hilary term, but 
did not bring in the roll till after the in- day of Eafter 


term, ſo that now it was a pot terminum roll, and the 


queſtion was, Whether it ſhould be received? if it was re- 
ceived, then the judgment would be of Hilary term, which 


was whilſt the party was alive, and conſequently it would 


be good: But per Holt, Ch. Juſt. this roll was not admitted 
to be filed; by the courſe of the Court, all the rolls of 
Hilary term ought to be brought in before the eſſoin-day of 


Kater term, and a poſt terminum roll cannot be received 


without leave of the Court, upon motion made for that 
purpoſe; and ſuch leave is never granted, but where it 
appears to the Court that nobody can be prejudiced by 
it, for it is dangerous; and though it hath been done, he 
would never conſent that it ſhould be done again, becauſe 


by this means the /atute of frauds, and the fatute for 


docketting judgments, would be fruſtrated ; for if the Court 
ſhould allow the filing this roll in Xafter term as a judgment 
in Hilary term, when it was not amongſt the rolls of that 
term, or the vacation following, how could purchaſers 
avoid it, when it was neither docketted, or to be ſearched 
after in that term, upon either of thoſe ſtatutes? fo the 


court would not allow the filing it. | 


Death or either Party, . 17 


2. Woolridge verſus Cloberrie. | 
[Mich. 4 Jac. Rot. 15. B. R.] 


N AN action on the caſe was brought againſt four defend Action againſt 
ants, and the plaintiff had a verdid and judgment, 3 nn 

5 2 = f | ne died before 

{it was for ſtopping his watercourſe) one of the four de- the trial; the 

fendants died before the trial; and afterwards, upon a judgment agdinft 

writ of error brought, the judgment was held to be nating 9 

erroneous as to him who was dead, and therefore it muſt 

be reverſed againſt all the ſurvivors, for it cannot be | 

reverſed in parcels : The difference was taken between 

actions founded on * torts and on contracts; in the firſt “ Cro, Eliz.. 

caſe, if there are ſcyeral defendants, and one die before 4. Cro. Car. 

the verdict, yet the action ſhall ſtand; ſo if he die after 2 

verdict, the plaintiff may ſuggeſt the death of him puis 400. 1288. 

darrein continuance, and take judgment againſt the ſur- 5 

vivors, but there needs no ſurmiſe to alter the diftringas 

or the venire, for by the death of one defendant the action 

doth not abſolutely abate: It is otherwiſe in actions 

founded upon contracts, which in their nature are entire; 

and therefore, in ſuch caſes, if it is ſuggeſted that one is | 

dead, no 4 judgment ſhall be entered againſt rhe ſurviv- + Comb. 186. 

ors: There is alſo a difference between verdicts at nf d. 259. 

prius and at bar; for if, after a verdict at the i, prius, one 

of the defendants die before judgment, there, if it is entered 

againſt all, it is erroneous, but it is otherwiſe if entered 

after a trial at + bar, for there the judgment relates to + O05 132. 

the verdict (a). | 1 t 62708 


(za) Vide flat. 8 & 9 V. 3, c. 11. Cub. C. B. 195. Bull. N. P. 312% 


3. Ellwaies verſus Lucy. | 


HE plaintiff brought treſpaſs againſt four defendants, 3 Lev. 120. 

1 they all appeared, and after ſome continuances, three 2 
of them pleaded that the other died after the laſt continu- three pleaded, 

ance, & petunt judicium de brevi & quod breve predi” caf- and the other 

. ſetur ; and upon demurrer to this plea it was adjudged ill, —_ \ Hong —— 

becauſe they ſhould have concluded, et petunt judicium fi Comyns' Abate- 

Curia ulterius procedere vult ; for the writ actually abated ment, 7, 12. 

by the death of the other defendant. _ WE 2 5 


; U ; y : 5 . : : | 2 a 
1 I. Ward veryus Evans. | 
(Mich, 2 Anne, 2 Ld. Raym. gas 8. C. Cowyns 198. 8. C.] 


Mod. Cafes 36. Tur caſe, J There was a debt of 50 J. due to the 
. _ 443: , =. maſtery who ſent his ſervant with the debtor to receive 
— 9 \5ag the money; they went to a goldſmith, upon whom the 
whe:e there was debtor had a bill of 100 J., and the goldſmith indorſes Sor 
+4 4 zeae on that bill, and gave the ſervant a bill wpon another gold- 

5 ſmith for 501., and the next day that goldſmith hepa, and, 
thereupon the maficr reſorted to the firſt goldſmith, who 
refuſing to pay the money, an action was brought againſt 
him by the maſter, and whether it would lie, or not, was 
the queſtion : It per Holt, Ch. Juſt., the taking a note in 

writing for goods ſold may amount to a payment of the 
money, becauſe it is a part of the original contract; but 
paper is no payment where there. was an original and pre- 
cedent debt as in this caſe there was, for it is intended to 
be taken upon this condition, ſite that the- any be 
paid in a convenient time, 


25 0 x 
1 1 * + A n © . 


Marle ls Flake, 
| [Trin. 12 Will 3. B. R. 


Payment of mo- PER Holt, Ch. Juſt., Payment of a bond with, © Don- 


ney on a bond is 
2 266d alex he- dition indorſed, 1s a good plea before but not after, 


fore the condi- no more than to an action of debt upon a fing/e bill, for 
uon broken. when the breach is made, the benefit of the condition, 
. which is always in behalf of the obligor, is gone. 


But naw fee the Stat. 4 & 5 Anne for the amendment of the law. 


1 Lev. 22. Ws. Adjudged, that where the leſſor aſſigned bis rent with- 
out the reverſion, that the aſſignee (if the tenant agrees) 
may maintain an action of debt for the rent, becau e che 
| privity of contract is transferred. 

2 Vent, 129, 4. The leſſor made a leaſe, reſerving 20 J. per annum to 
8 wal be paid quarterly, debt may be brought for the laſt quarters 
rent, without ſhewing the other three quarters were ſatiſ- 
fied, for every quarter's rent is a diſtinct debt, and diſtin 

actions lie for each quarter. | 


4 


elder Saxons made conveyances of theirlandsbere, Spelm. Rel. 3, 


without deed or writing, (viz.) cither by the delivery 


of a turfe, of a new ſtaff, &c, The firſt deed concerning 


lands was made b Withredus king of Kent, anno 694; and 

that, and other e writings made for ſuch pur- 
oſes, were called chirographs; but in the time of the 

Normans they were called 1 ; and ans deeds. 


2, Anonymous. 
[Paſch. 9 Will. 3.] 


in Curia, the 


Px R Holt, Chief Juſtice: When A deed i is pleaded with By a profert hic 


a profert Bic in Curia, the very deed itſelf is by intend- 


ment of law immediately in the poſſeſſion of the court; 
and therefore when oyer is craved, it is of the court, and 
not of the party. 

3. After oyer is craved, the deed is become parcel of the 
record, and the Court muſt judge upon the whole. 

4. The demand of oyer is a kind of plea, and may be 
cCounterpleaded. 

5. When a deed is not in Court, no oyer can be granted; 
therefore when oyer is prayed, it is always intended that 


deed i 


Sid. 


the deed is in Court; and the words ei legitur in hec verba, 


c., are the act of the Court. 

6. In debt againſt an adminiſtrator upon a bord of his 
inteſtate, the defendant demanded oyer of the bond and 
condition & ei legitur the condition was for performance 
of covenants in an indenture made between the plaintiff 


and the inteſtate; then the defendant prayed oyer of the 


indenture mentioned in the condition, though it was nor 
in court & ei legitur; and then he pleaded, and the plain- 
tiff demurred, ſo that the indenture was not in Court; it 
ſhould have been produced by the defendant under the 
hand and ſeal of the plaintiff, and where it was made, and 
the ſubſtance thereof, that if it ſhould be miſrecited, or a 
wrong deed ſet forth, the plaintiff might plead nor ef 
fatum : Now in this caſe he cannot plead that plea, be- 
cauſe the defendant hath not alleged that it was the 
plaintifPs deed, and for that reaſon he cannot crave oyer 
1 it, and get it 8 entered, if it ſhould be miſrecited, 

13 - But 


is in Court. 


308. 


1 Saund. 8, 9. | 


Vide 
498. 


2 Salk, 


[ 120 
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. x Sannd, 306. 


Deeds. 
But adjudged, that, upon a general demurrer, it ſhould be 
intended to be the true indenture, and that it was in 
Court; and that if the defendant had endeavoured to trick 
the plaintiff, he might have complained to the Court. 
7. In debt upon bond conditioned for performance of 


covenants in an indenture: The defendant craved oyer of 
the condition, and pleads, that he hath the indenture 


in Court, and that there are no covenants therein to be 
rformed, et hoc, Wc. The plaintiff prayed cyer of the 


indenture, which was entered in hæc verba'; and it ap- 


pearing that there were ſeveral covenants therein to be 


performed, he demurred to the defendant's plea; and 
"adjudged good; for, upon oyer of the indenture, it is 
made part of the defendant's plea; fo that it appearing 


- Judicially to the Court that he did plead a falſe plea, 


2 Lev. 713. 
Cro. Car. 399. 
Vent. 297. 


1 Vent. 95 210. 


and averred againſt the truth of what appeared by the 
indenture; therefore the plaintiff needs not ſhew any 


matter of ſact in his replication to maintain his action, 


but it is more proper for him to demur. | | 

8. Adjudged, that where a cheſe in action is created by 
a deed, the deſtruction of ſuch deed is the deſtruction of 
the duty itſelf; as in caſe of a bond, bill, &&c. but it is 
not ſo where an eſtate or intereſt is created by a deed. 

9. Debt upon bond; the defendant pleads, that he 
delivered it as an eſcrow. Et hoc paratus eft verificare; and, 
upon a demurrer to this plea, it was adjudged ill, becauſe 
he ought to ſhew to whom he delivered it, and then to 
conclude, et fic non eff factum; for this plea amounts to 
a ſpecial non ef factum, and the plaintiff cannot reply, 
that he delivered it as his deed, and traverſe, that he de- 


_ livercd it as an crow. 5 


- Date of a deed. 
either expreſs or 


10. Anonymous. 
© "Mich. 3 Annæ.] | 
PER Flt Ch. Juſt. A date of a deed is either expreſs 


or implied; the expreſs date is the very day and year 
in which the deed was made, and this is always intended 
when in pleading it is ſaid, bearing date; the other is the 
implied date, which is the delivery. 1 


- 


3 


1. Staple verſes Heydon, | 
: [Trin. 2 Anne, B. R. 2 Ld. Raym. 922. S.C.] I 


T HIS caſe is reported in 1 Salł. and in the Modern Caſes, 1 Salk. 216, 
but not in the ſame manner as followeth ; /. In tre 8 | 
paſs for breaking his wharf and cutting down his fences, fendant is out of 
the defendant pleaded that one Grey was poſſeſſed of this Court by default 
wharf, and a timber-yard adjoining, for go years, and ter ado 
had and uſed a 2way from the timber- yard over this wharf to | 
the Thames, and being ſo poſſeſſed, did demiſe the timber- 
yard to this defendant for ſeven years; and that the 
| fence being thereon erected to flop his way, he cut it 
down, at he had no other way to the Thames, The 
plaintiff replied, that he (the defendant) had another. way 
to the Thames upon which they were at iſſue, and the 
inqueſt was taken at the nf privs, by default of the de- 
fendant; but the iſſue, whether he had a way to the 
Thames, or not, being immaterial, the Court was moved 
for a repleader : It was held, that this was an immaterial 
_ iſſue ;, but it had been otherwiſe, if the defendant had 
pleaded, that he had no other way to the 7imber-yard; but 
that there could be no repleader, becauſe by this default 
the defendant was out of Court; then it was urged, that 
the treſpaſs being not juſtified by the defendant, it was 
confeſſed, and therefore judgment ought to be given 
_ againſt him upon his confeſſion z and not upon the iſſue 
and verdict ; ſo is 3 Cro. 214. 1 Leon. 68. But per Holt, 
Ch. Juſt. Where the defendant confeſſeth a treipaſs, and 
avoids it by ſuch matter as can never be made good by 
any manner of pleading, there judgment ſhall be given < 
_ againſt him as upon his own confeſſion, without any re- | 
gard to the iſſue, and ſo is that caſe in 3 Cro. But where 
the defendant avoids and juſtifies by ſuch matter as would 
haye been ſufficient if it had been well pleaded, (which 
is this very caſe) this, if ill pleaded, ſhall not be taken 
for a confeſſion of the plaintiff's action; to which Powell, 
Juſtice, agreed, for this was no more than a ment dedire, 
and not a plain and expreſs confeſſion, 
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or ſpecial and 
general demur- 


rers, and the 
reaſon of mak 


ing the ſtatute | 


27 Elis. 


Kiel. 76. 
Allen 18. 


3 Cio. 75. 


x Lev. 76. 


Vide Comyns' 
lender, Q 4+ 
e- 


tage of all manner of defects, that of 5 only ex- 
cepted; and there was no inconvenience in ſuch practice, 


1. Anonymous. 
PER Holt, Ch. Juſt. There were /pecial demurrers at 


common Jaw, but they were never neceſſary but in 


caſes of duplicity, and therefore they were ſeldom prag- 


tiſed ; for as the law was then taken to be upon a ſpecial 


demurrer, the party could take advantage of no other de- 


fect in the e but to that which was ſpecially aſ- 
ſigned for cauſe of his demurring. 5 
2. But upon a general demurrer he might take advan- 


for the pleadings being at bar viva voce, and the excep- 


tions taken ore tenus, the cauſes of demurrer were as well 


known upon a general demurrer as upon a ſpecial one; 


therefore after the reformation, when the practice of 


pleading at bar altered, the uſe of general demurrers ſtill 
continued, and thereby this public inconvemency fol- 
lowed, that the parties went on to argue a general de- 
murrer not knowing what they were to argue, and this 
was the occaſion of making the ſtatute 27 Eliz., by which 
it is enacted, That. the cauſes of demurrer ſhould be 
known in all caſes, and this was reſtorative of the com- 
mon law. 5 | 1 1 tg 
3. Demurrer to the evidence admits the truth of the 
fact, but denies its effects in law; and if ſuch demurrer 
is at the 4%, it ſhall be tried and determined in B. R. 
or in C. B., Oc. and if the demurrer is upon written 
evidence, the plaintiff muſt join or waive it; otherwiſe, 
if it is 75 parol evidence. | 

4. 


Many things have been adjudged ill upon a ſpecial 
demurrer, which are otherwiſe upon a general demur- 


rer; as for inſtance: - | 


In treſpaſs, the defendant pleaded a deſcent. to him as 
heir, and did not ſay lis & Heredi, or how he was heir, 


this is naught on a ſpecial demurrer. | 


5. $0 in debt upon a bond to ſave harmleſs, the de- 


fendant pleads indamniſiantum ſervavit. | 
6. So petit ;udicit” ft ab actione, inſtead of petit fudiciis 
S dam 4d. 5 . a ; 


1. Anonymous, // 
Hill. 2 Annæ, B. R.] 


P treſpaſs, aſſault, and battery, it was ruled by Holt, Aſfault laid to be 
Ch. Juſt. that where the plaintiff laid the aſſault to be 2 * 2 | 
done on ſuch a day, and the defendant in. pleading ſome tay i oe Wn. 
| Tpecial matter juſtifies on another day, ſo that now by rial. Str. 21, 
this pleading the day is made material, yet the plaintiff xg ro 
in his replication may allege the aſſault to be done on an- 223, 
other day, and that this is no departure; it is true, it 
hath been held. otherwiſe, but the later opinions are, that 
the day is not material, and that the plaintiff may main- 
tain his declaration. 13 Ns 
2. Jn. replevin, the defendant pleads, liberum tenemen- 1 Roll. Rep. 
tum, and damage-feaſant there; * plaintiff in his repli- 1 1 
cation confeſſes, that the defendant was ſeiſed in fee, but 2 Wilſon 55. 
made a leaſe dated 26 May to W. R., Babendum from the 
date for thirty years; the defendant rejoined, that the 
ſaid V. R. regranted to him the ſaid term for thirty 
years, habendum from the 25th day of May in the ſame 
month: Adjudged, this is a departure, for the day is to 
be excluded, and then there is a reverſion for one day left 
in V. R. the firſt leflee, ſo that the defendant is tenant 
for years, reverſion for one day to V. R., remainder to 
the defendant in fee; now when the defendant pleaded a 
_ freehold, it muſt be intended a freehold in poſſeſſion, 
which he ſhould have maintained in his rejoinder. | 
3. A departure, in Latin, deceſſus, is a going off to 
new matter of juſtification z. as for inſtance, where the 
defendant pleads no award made, and then rejoins, it was 
not tendered; ſo where he pleads non dammficatus, and 
then rejoins de ſon tort demeſne, but where in covenant 1 Lev. 85, 127. 
the defendant pleads performance, the plaintiff replies, 
he would not attempt; the defendant rejoins, he was 
robbed; this was held no departure. 4 
4. That which is pleaded at common. law cannot be Sid. 142. Ca; 
maintained by cuflom, as where the plaintiff brought an L 30+: 3 
action of covenant; * the defendant pleaded irfancy, and Gro. El. 653. 


the plaintiff replied the cuſtom of London to charge in- * [ 124 ] 
_ mats, STOR TY i | 55 
8. Dut 


PP EEE Toa 
Len u.. 5. But if the defendant plead a fatute, and the plain- 
N 5 ' | Plan- 
| tiff replies, it is repealed or expired, the defendant may re- 
join, that it is revived or continued, as the caſe is, and 
this is no departure, | | 
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Deputy. See Office 8. 


1. Barker ver/us Kett. 
[Paſch. 13 Will. 3. B. R. 1 Ld. Raym. 658. S. C.] 


Comyns 84, 85. THIS caſe is reported in 1 Salk. by the name of Parker 
y n =». verſus Kett, to which may be added, as then ad- 
8 judged, (viz.) That a deputy may act in his own name as 

| well as in the name of his principal; and Comb's caſe in 
the ninth report, is not contrary ;z for though it is there 
held, that he who acts as an attorney muſt uſe the 
name of his principal, yet the judgment in that caſe is 
otherwiſe. | 5 ey | 
2. That where a man hath an inter and an auths- 
rity, and doth: an act without reciting his authority, it 
may be intended to be done by virtue of his intereſt, as 
*6 Rep. in * Cleer's cafe 5 but where a man hath an authority only, 
and doth an act which cannot be good but by virtue of 
that authority, it ſhall be intended to be done in purſuance 
and execution of that authority, though it is not recited 
ſo to be done, | - N 
5 Elz. Dyer. 3. Anno 18 H. . the king granted the office of remem- 
brancer of the Exchequer to one Robert Blague, to exer- 
ciſe by himſelf or per ſuſficientem deputatem, and anno 3 H. 8. 
he was made a baron of the Exchequer guamdiu /e bene 
geſſerit, and yet he {till continued to exerciſe that office by 
deputy. _ | 4 
Plow. Com. 381. 4. A ſteward of a manor cannot make a deputy with- 
| out ſpecial words in his patent enabling him fo to do; be- 
[ 125 1 cauſe it is an office of truſt and knowledge, which are 
qualities annexed to his perſon. 8 
2 Mod. 173. 5. Upon a bill in the Dutchy Court, the queſtion was, 
| Whether a ſtewardſhip of a manor could be granted in 
Vide Comyns* reverſion? and adjudged that it might, becauſe it may be 
Ofkcer, B. 13, granted in fee, or for any leſſer eſtate, and ſo in reverſion 
becauſe it may be ae, to be exerciſed per ſe, vel ſuſſici- 


autem deputatum ; Sir Robert Howard's caſe. 


= p 5 * 


n 


Devaſtavit. 


155 A 1 


1. A DJUDGED, That payment of an w/urious bond is Hob. 167. 
A a devaſtavit, but a —— of goods fraudulently NY 129. 
ſold by the teſtator himſelf, is not. 3 | | 
2. Payment of a /egacy before a contingent covenant 5 Co. 28. Roll. 
broken is not a devaſiavit, but if after it is broken, it is a Ab-. 925+ Cto. 
deugſſauit. | 7 5 8 
3. Payment of a fatute whilſt a writ of error is de- 
pending upon a judgment precedent to the ſtatute, is not a 
deuaſait. "OE | 5 
4. In equity, the gxecutor of an executor is liable as far 
as he hath a/zts, but he is not ſo at law; now by the ſta- 
tute 30 Car. 2. cap. 7. the executor or adminiſtrator of a 
wrongful executor is liable for a deuaſfavit of the wrongful 
n 3 | £56 WO 8 
5. After aſſets found, or judgment upon a demurrer, t 
of muſt Erg aſſets 8 50 —— (6 e.) he ſhall not 
return nulla bona generally, but he may return nulla bona in 
the ſame county. e 5 
6. An executor pleaded a note of 50007. which, with 2 Lev. 40. 
intergſt, amounted to 5000/7. and a judgment thereupon | 
not ſatisfied, this was adjudged ill; for if intergſt did run 
in the time of the executor, it was a devaſtavit in him to 
ſuffer it, unleſs there was a defect of aſſets, which ſhall 
not be intended, and therefore the defendant ought to 
have ſhewed ſuch defect, if there was any” 
| A feme covert, who was executrix, ſurvived her 2 Lev. 161. 
huſband, ſhe ſhall be charged for a deva/iavit commited or Feme _— 
done by him; ſo likewiſe if the plaintiff had recovered we, - hail be 
_ againſt her huſband whilſt living, for a. devaſtavit during charged in a de- 
the coverture, and then the huſband dies, the widow vaſtarit by . 
{hall be charged for the damages, but not for the coffs. U 126] 


avatars 1 „ AP) ED, That a devite to WR. far life, re- 
rows ghee Fg mainder to His heir, is a fee-/ 1er for h2res gi no- 
der to his heir, is 112071 colletivum ; but if he add, and to t! heirs of ſuch heir, | 
pr it is for life: only, for, words of limitation being added to 
: $8 the word heir, it mall be taken as deſignatio perſonæ (a). 
1 Vent. 228 2. A deyiſe to V. R. and to the iſſue of his body, if he 
wee ha 3 have ua iſſue at that time, it is an eſtate- tail, and Pp word 
of his body is an ie is a word of limitation, for otherwiſe it would fi 
eſtate-tail if be nothing; but it is otherwiſe if the ſaid W. R. had ifſue 54 
hath'no lf ar rhat time, for then it i 27 devife, or if it be the re- 
mainder to the iſſue of the W.R., tor then they take a 
| > Kt in SED as e (50). 
1 Vent. 230. A devife to W. R. and the heirs males of his body; 
Dit 29, R. LY, if he die without ifſue, &c. is only an eſtate in tail ws, 
mates of his bo- for an implication of an eſtate of inheritance ſhall never 


dy, is an eſtate ride over an expreſs eſtate limited before (c). 


in tail male. 


1 Vent. 232. 4. A deviſe to V. R. for life, and afterwards to his 

 Deviſerobisbeir heirs male, is an eſtate- tail; but it would not be ſo if the 

il, eſtate was limited to his heir male, and the heirs of the 
body of ſuch heir male. 

1 Vent. 225. 5- The teſtator had three ſons, and he deviſed bis 

e lands to his third ſon for life, and after his death to the 

eſtate · tail. Mie of his body by a ſecond wife, with power to make her 
a jointure, this is an eſtate- tail, for the ward ſue is nomen 

4 collectiuum, and equivalent to Heir. 

Ch. Rep. 26. 6. The teſtator deviſed a moiety of his perſonal | 

| Devil of — eſtate to his wife, and then ſeveral legacies to others, and 

W hat haves. the reſidue to another. Et per Curiam, the wife ſhall 

Foil moiety. © have a full moiety, and then the debts ſhall be paid and 

127] deducted out of the other moiety, if that be ſuſficient; 
and if there is money, bonds, and a leaſe for years, the 
wife ſhall have a moiety of the leaſe. 

Ch. Rep. 210. 7. The huſband deviſed his goods to be ſold for the 

werten, railing portions for his daughters; and that if the goods 

portions out o 

the profits, is a were not ſufficient for that purpoſe, then the ſame to be 


| Power to ſell. xaiſed out of the 8 iſſues, and profits of his oy lands ; 


(a) Vide ac. Fearne's Cont, Rem. 228. ' Deviſes, D. This caſe was between 
(102.) Harg. Law Trats 506. King and Melling. | 
(6) Vide Pollex. 101. S. 8. 3 Keble 5 Vide ac. Bulf. 63. Dyer 171. in 
42, 52, 95. 8 Mod. 384. Bacon Abr. marg. PLES ENS. 
ws . he 


) VET EI © 


che queſtion was, Whether the leaſes. might be ſold, if the 
goods were not ſufficient ? Et per Finch, Lord Chanceller, 
the deviſe of the annual profits gives no power to ſell, but 
a deviſe of the preis doth 4 and the alfnmative words ſhall 
kinder the power in this caſe of a chattel, as it might in 
caſe the land had been freehold. VV | 
8. A writing was made in this form, (viz.) This inden- Ob. Rep. 2497 , 
ture made between, &c.; whereas, c., now in conſider- e, tall be by 
ation of 5 s., he bargains and ſells to the parties to be kaun 
diſpoſed in manner Feu all the reſt I give and be- | 
ueath, . He., and I make the ſaid parties my executors; 
| r 5 adjudged a good will (a9. 5 | 
9. The father ſettled a leaſe, with reference to his Ch. Rep. 249. 
will, in which he gave 500 J. to each of his daughters, to 8 oF 
be paid at the age of twenty-one; and if any or all at 1, und if die 
died before that age, Zhen. to others; but deviſed no main- beforn, then ts 
tenance to them till their portions became payable. Et 1, cane 
per Curiam, a maintenance cannot be decreed, becauſe of be decreed, be- 
the deviſe over (G0). „ * the de- 
(a) An inſtrument, called a deed of though it was a diſpoſition upon a con- 
gift, and having the form of a deed, tingency independent of the teſtator's 
was, by the judge of the Prerogative death; and which might happen either 
Court, in Hill. 1793. in the preſence before or aſter. | | 
of the Editor, adj to be a will, (5) R. ac. 1 Mk. 305. 3 Ath, 101. 


10. Fiſher verſust Nicholls. 


T conſtruction of wills is more favoured in law to Antea, Copy- 

fulfil the intent of the teſtator, than any deed or con- hd. 

veyance executed by him in his life-time. £ | | 

Wherefore, where a man by deed gives lands to V. R. What makes a 

and his aſſigns for ever, this is only an eſtate for life; but A * 

in a will theſe very words male an e/tate in fee. 5 2 5 ö 

So a deviſe to V. R. being his eldeſt ſon, and his Cro. Car. 266. 

heirs, after the death of his wife, this is a good eſtate for J, 343: De- 

| life by implication in the wife; but it is not ſo in a deed. | vepance by com. 
| ? „ 908 mon law, but by cuſtom, 

Now, per Holt, Ch. Juſt., the reaſon of this diverſity 

is not only, that the teſtator is intended to be inops concilii, 

but becauſe a deviſe is not a conveyance by the common 

lau, but by the, fatute; it is true, there were deviſes be- | 

fore the Ratute of H. 8. but thoſe were not by common [ 128 ] 

law but by cufomr,-as in caſes of burgage lande, now as 

cuſtom enabled men to diſpoſe of their eſtates in this 

manner, contraxy to the common law, ſo it exempted this 

kind of conveyance from the regularity and propriety re- 

uired in other conveyances z and thus it came to paſs, 

that wills upon the ſtatute, in imitation of thoſe by cuſ- 

tom, gained ſuch fayourable conſtruCtion. | 
EY Wo 11. Adjudged, 


: | 2 Lev. 135- | 


128 


2 Lev. Bom an 
v. Milbank. 


Where the beir 


ſhall not be diſ- 
inherited, be- 
cauſe the will 
was doubt ful. 


1 Lev. It, 
Where the de- 
viſe is only of 

an eſtate for life. 
3 Lev. 434. 

1 Sid. 47. 


Delcent. 


11. Adjudged, that when the deviſe was in theſe 
words, I give all to my mother, that by theſe words the 
heir was not diſinherited, becauſe it is uncettain what 
was intended by that word all, though it was inſiſted, 
that it included the whole eſtate both real and perfonal, 
for qui omne dat nihil excipit, _ DOES, 

12. Deviſe to his eldeſt ſon for life, and if he die 
without iſſue living at the time of his deceaſe, then to his 
ſecond ſon and his heirs; but if his eldeſt ſon hath iſſue 
living at his death, then the fee-fimple ſhall remain to his 
right heirs for ever; adjudged, this 1s an eſtate for life in 


the eldeſt ſon, which is not drowned in the reverſion he 
hath as heir, and that the remainder to his right heirs is 


not executed but contingent. . 


right heirs of the = ee w 


13. The wife was fenant for life, remainder to the 
o deviſed his lands to the 


| heirs of the body of his wife, if they attained to the age 


1 Vent. 207. 


of 14 years, and died without iſſue; this is an executory 
deviſe, and no remainder to the heirs of the wife; for 
though ſhe hath an eſtate for life, yet that was not created 
by the deviſe; but this is a new eſtate, and not joined to 


' that of the wife. | 


14. Adjudged, that wills appointing a guardianſhip of 
a child upon the ſtatute of Car. 2. cannot be proved in the 
Eccleſiaſtical Court; neither can they prove wills there for 
lands, but of goods and lands they may. | 


[ 129] 


1 veat. 416. 


1 Vent. 4132 
1 Inſt. 87. con- 
tra. 


Deſcent. 


1. IN immediate deſcents there can be no impediment, 
but what ariſes in the parties themſelves. 

2. The grandfather is an alien or attainted, and hath 
iſſue the father who hath iſſue a ſon, and both denizens, 
the ſon ſhall be heir to the father, notwithſtanding the 
diſability of the grandfather ; otherwiſe if the father had 
been attainted. ; ns he, 3 

3. An alien hath iſſue #4vo ſons, both denizens, the one 
may be heir to the other, though neither of them could 
be heir to the father; for the deſcent between the brothers 
is immediate, and there is no diſability in them, though 

is in the father. | | 8 
* 4. A father 


Ditkontinuante of Attlon. | 129 


4. A father attainted hath two ſons, the one may be 1 Vent. 416, 
heir to the other, for the deſcent is immediate; and —— | agen EI 
the father is the medium differens ſanguimic, yet he is not | 
medium differens hæreditatis. DOOR TT One | | 
| &o i In immediate : deſcents, a diſability by attainder or 
being an alien, not only in the parties, but in any inter- 
mediate anceſtor, through and by whom the deſcent is 
made, is an impediment, and obſtructs the deſcent. 

6. There were three brothers, all aliens; the two _ 
youngeſt were naturalized, and the eldeſt had ifſue, then 

the third brother died. Adjudged, that his land cannot 

deſcend to his eldeſt brother, .or to his ifſue, becauſe he 

was incapable himſelf, and his iſſue cannot come in but 

by repreſentation; ſo they ſhall deſcend to the ſecond 

brother. RS age 9 

J. Per Holt, Ch. Juſt. In his argument in the caſe 

between * Clements and Scudamore, all the lands in England 1 Salk. 243. 
were of the nature of gaveltind before the Conqueſt, and Lamb. 167. 
deſcended to all the iſſue equally; but after the Conqueſt, , Fam. 134+ 
when nights-ſervice was introduced, the deſcent was re- 
ſtrained to. the eldeſt ſon, for the preſervation of the 
tenure. 8 8 | 

But in both caſes, the ſucceſſion by right of repre- seid. de Succe® | 
_ ſentation was allowed, and ſo it has been in all nations, . 23 


= 
5 7 
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Diſcontinuance of Action, See [139] 
Iſſues joined 9. mw 


1. Saliſbury ver ſus Proctor. 
(Hill, 8 W. 3. B. R. 


x AN action was brought againſt two defendants, one Diſcontinuances 
joined iſſue, and the other demurred ; the iſſue was ** bes _ 

tried, and there was a verdict againſt that defendant; ſo pri 2 

that no day was to be given to him; but as to the other, 

day ſhould be given and continuances entered till judgment, 

but none being entered, a writ of-error was brought, and 

theſe di/continuances were aſſigned for error; for being after 

verdict they could not be helped by the verdict, But, pen 
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Saund. 258. 


130 


Difcontinuance of Attion; 


Hul, Ch. Juſt. diſcontinuances are helped as well after the 
_ . verdict as before; and ſo it hath been adjudged, for the 
ſtatute ſaith, where, the fact is tried, without relating to 


Statute of Jeo- 
fails extends to 


inferior courts, - 


diſcontinuances before more than after a verdict (a). IO 


# i Ho; oe geo 


22. Philer vegan Boon. 
Tm. 3 & „ Will. 3. B. R/ 


ERROR on à judgment in the Court of Zxcefer ; the 

error aſſigned was the want of a continuance, for it 
was ad provimam Curiam, which is ill in an inferior Court: 
but per Curiam, the judgment being given upon a verdict, 
this diſcontinuaner is aided; for the ſtatute of zeofarls ex- 


tends to inferior court, and muſt be favourably conſtrued 


to give a remedy, and the words are, any diſcontinuance, 


[131] 


Diſcontinuance 
helped by ver- 
dict. | 


Vide St. 4 Ann. 
ch. 16. ” 5 G. 
Co 13. 7 


1 Lev. 140. 
Str. 76, 116. 


1 Lev. 197. 
1 Sid. 306. 
1 Lev. 227. 
1 Lev. 295. 


Hard. 504. 


2 nolle praſegui to help the diſcontinuance. 


ral words, and applicable to a 


miſcontinuance, or miſconceiving 7 proceſs,, which are gene- 
courts of law. 5 


* 


+ 


3. Anonymous. 
fach. 5 W. 3. B. R.] . 
1 N 2280 and battery againſt huſband and wife, the 
9 


L original, as recited in the declaration, was of a battery 
only af one time, but the declaration itſelf was of ſeveral 
batteries done by them at /everal times, to which ſeveral 
batteries the defendant pleaded ; and the plaintiff replied 
as to one of them only, upon which they were at iſſue, 
and it was found for the plaintiff: Et per Curiam, the 
original not being ſet out by craving cyer, we will intend 
it to be right, but miſrecited at the top of the declaration; 
and the plaintiff not replying to one of the batteries is 
but a diſcontinuance, which is helped by the verdict. 

4. After a demurrer argued, the Court will not give leave 
to diſcontinue. in an action of a debt upon a bond to per- 
form an award I Hor FR ge x | 
5. But it is not ſo in an action of debt for an eſcape, 

6. Nor in an action of debt upon a bail bond, nor in 
debt upon a bond to accompt, nor in an afſumpfit upon 
an accompt ſtatee. | Ts ne: 

7. There ſhall be no diſcontinuance before judgment in 
the Lng's caſe, and therefore, if after iſſue N and 
tried for part, it ſhould be moved in arreſt. of judgment, 
that there is a diſcontinuance as to the part; this may be 
aided, for the king may either take iſſue upon it, or enter 
8. Miſcontinuance 


* 


' 


men and reverſioners ſtill continue. 


Ditrontinuanct ot Ati 


8. Miſcontinuance is a wrong doing, but a diſcuntinu- 
ence is not doing a thing; as per Holt, Ch. Juſt. A. ſues 
the hundred for che robbery of B. his ſervant, the hun- 
dæxed imparles, and idem dies dat ef pred. B. now after 


verdict, the defendant is ine die in court, unleſs it is to 
move in arreſt of judgment. 


22 
8 
** *% 

— 3 


9. After a ſpecial verdict the Court may give leave to Hill. 5 Win. 2. 
diſcontiuue, for it is not a complete verdict; but this is a e 


350. Diſcontinuancet are either to the prejudice of the Diſcontinuance 
heir, or of the ſucceſſor, or of the wife, or of him in of «tate 


remainder. or reverſion, or of the jointreſs. Per fat. 
11 H. 7. np. 20, or againſt the tenant by curteſy, with war- 


ranty by the ſtatute of Glaucgſter, cap. 13. 


11. | A diſcontiouance to the prejudice of the ſucceſſor 
is remedied by the ſtatutes 1 & 13 Flix. and 1. Jac. 


3. c 


12. A diſcontinuance to the prejudice of the heir is hin- 


dered by the, ſtatute,,32 H. 8., 
that the wife or heir may enter. E Has 
13. But diſcontinuances to the prejudice of remaind 


y which it is enacted, 


A 


14. Some diſcontinuances diſplace or deveſt the eſtate 
only; others not only diſplace and deveſt it, but take 


away the entry, and this is properly a diſcontinuance, 
and it is where he who aliens hath an inheritance, either 


in his own right or in the right of another, as tenant in 
tail; as for inſtance, where the huſband is ſeiſed in right 
of his wife, for they not only deveſt the eſtate, but put 


OO. 


the wife or iſſue to their action, by taking away their 


entry. 
15. Some diſcontinuances gain a reverſion in fee de- 


terminable, and ſome an abſolute 725 if tenant in tail 


makes a leaſe for the life of the leſſee, this is a diſcontinu- 
ance of the eſtate-tail and the reverſion, and therefore the 
tenant in tail hath gained a tortious reverſion in fee, but 
determinable upon the life of the leſſee. 

16. For if tenant in tail make a gift in tail to V. R., 
if he die without iſſue, the diſcontinuance is determined; 
but if he make it in fee; tlüs is a diſcontinuance for ever. 


17. Tenant fer life, reverſion to M. R. in tail, who 
N and fold to W. V. in fee, and then levied a 


ne of his reverſion to B. in ſee; adjudged, that V. V. 
had nothing by the bargain and ſale, but an eſtate for 


the life of his bargainor deſcendible to his heir as a ſpecial 
occupant : But the fine having only barred and extin- 


guiſhed the eſtate-tail, and having pafſed nothing to the 
cogniſee, the eſtate of the bargainee is become a baſe fee, 


 deſcendible to his heirs as long as the bargainor has heirs 
of his 1 7 See Tocł verſus Glaſcock. 
3 5 


Vor., II 18. The 
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- Dilenters, c. 


18. The huſband covenanted to Hand ſeiſed dhe ale 
of himſelf for life, remainder to his wife for life, remain- 


der to 3 of their two bodies, remainder to 


his eldeſt ſon . R., who was born of the firſt venter, 
Ee. afterwards the huſband and wife levy a fine to 
W. W. in fee, with warranty, and die — iſſue- male, 


7-14: I. 7 ſon whereof the eſtate deſcended on V. R. the 
| on 


of the cogniſor : Adjudged, that this fine and 


warranty was no bar, becauſe a warranty cannot be a bar 


to the eſtate-tail of V. R. the eldeſt ſon, unleſs that 


eſtate was diſcontinued, and it could not be diſtontinued, 

unleſs the eſtate- tail to the cogniſor was diſcontinued and 
ced by the fine and warranty; and here the eſtate- 

tail to the huſband and wife was not diſcontinued, becauſe 


they were not ſeiſed of it at the time of the fine levied ; 


for they were not ſeiſed in their demeſne as of fee-tail, 


but he. huſband was tenant for life, remainder to the 
wife for life, remainder to the heirs-males of their two 
bodies, ſo that theſe are diſtin eſtates which cannot 
unite, and by conſequence the eſtate for life is not 
Howned in the cltate-tail, See the caſe, 1" Squoaye 


Britteridge. . 


Criminal caſe. 
N not within 0 
ſtatute for the 

enſe of Quakers. 


Hilton ver/us Byron. 
 [Paſch; 21 Will. z. B. „ 


Tur plaintiff Hilton, being a Duaker, mover for an 


attachment againſt Byron, offering to take his folemn 
affirmation, according to the late act, that he went in 
danger of his life; but the motion was denied, unleſs he 
would take his oath in common form, becauſe this was a 
criminal case, a and not within: the ſtatute, 
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A e maten. ennvid made his wife executrix; and The wife ander - 


afterwards ſhe was permitted by the Spiritual Court to tri of fe- 
ove the will z but a prohibition was granted, becauſe 20 ih cannot 
e is diſabled by the general clauſe of the ſtatute” Eli. prove his will. 

cap. 4. Par. 22+, and nat enabled by the proviſe, * 


23. The King ver/us Larwood. — F861 
II Id. Raym. 29. S. C.)] TOP © 
; JNFORMATION againſt the defendant for not taking 4 Mod. 269, 

ou him the office of ſheriff of Nerwich : He pleade 38 _— 
the ſtatute * 13 Car. 2, that he had not qualified himſelf, een 
for that he had not taken the /acrament as enjoined by that exempted from 
| ſtatute, according to the uſage of the oth of England, * * 
&c, The attorney-general replied, that he was obliged, 
| by law, and ought to have received the ſacrament, &c, 
he defendant rejoined, that he was a proteſtant difſenter, 

and exempted by the toleration- act, which he ſet forth; 
and upon a demurrer to this rejoinder it was adjudged, 
that this is a private act, of which the Court cannot take 
notice without pleading itz that by ſeveral other * ſtatutes 1 & 23 Ella. 
all perſons are to obſerve the diſcipline of the church of | 
England; that the law took no notice of difſenters before 
this act of toleration, which extends only ta ſuch diſſenters 
who take and ſubſcribe the declaration at the quarter-ſcſ. 
ſions; that the ſtatute 13 Car. 2, now pleaded by the de- 
fendant, doth not exempt men from ſerving in offices ta 
which they were obliged before that act was made, but to 
qualify them to execute it, and that the ſubject cannot be 
__ exempted from this office, but by act of parliament or a 
grant from the king. Fe 
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Dideinn. 


N 


* TEE leſſor made a leaſe to V. N. for eighty years, 1 Ler 1 ä 


1 to commence next Michaelmag, if W. W.thould fo 
long live; and, after the death of M. IV., for thirty-one years 
95 . longer ; 


134 


? 
* 
1 
— 


2 Salk. 370. 


Entry without 
an expulſion 
makes only a 


| ſeifin. 


deveſted, he cannot a 


longer: V. R. the leſſee entered before Michaelmas, and 
continued the poſſeſſion afterwards; the leſſor entered upon 
him, and chen the leſſee aſſigned over the term: Et per 
Curiam, the entry of V. R. the leſſee before Michaelmas, 
was a diſſeiſin to the leſſor, and not a poſſeſſion by virtue 


bol the leaſe ; and therefore the entry of the leflor did not 
diſturb the poſſeſſion of the term, for in that reſpect he is 
not poſſeſſed but only by the diſſeiſin, which is hereby 


purged, and by conſequence the term is well aſſignable. 
2. So it is if a ſtranger had entered on the leſſee, that 
would have turned the term to a right, becauſe he was 
not poſſeſſed by virtue of the term. | ; 
But if leſſee for years had ſtaid till Micbaelmac-day, and 
then had entered, and afterwards the leſſor had entered 
on him, it would have turned the term to a right, becauſe 
he had a poſſeſſion oe virtue of the term, which being 
gn ſuch caſe before entr. 
3. Page verſus Heyward, 
I Trin. 3 Annæ. Piggot's Recoveries 176. 8. C. full.) 


HIS caſe is reported in 2 Salt. quod vide; in which it 

= was held per Halt, Ch. Juſt. that a bare entry on an- 

other, without an expulſion, makes only a ſeiin, ſo that 
the law will adjudge him in poſſeſſion who hath the right, 


and ſo are the words to be underſtood in a ſpecial verdict. 


. Intravit & fuit inde ſeiſitus prout lex peſlulat, but it 
will not work a diſſeiſin or abatement, without an expulſion, 


8 ** „ * ; 4 4 * ä 


Where a diftreſs 


was after the end 5 


of the term. 
S. C. 2 Salk. 


413. Vide Legg 


wh Shudwick, ; 


2 Salk. 414» 
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1. Stanfitt verſus Hicks. 
[9 Will. 3. C. B. 1 Ld. Raym. 280. S. C.] 


TKH caſe was, there was a leaſe made for one year, and 

A fo from year to year, as long as both parties pleaſed ; _ 
by virtue whereof the leſſee entered, and was in poſſeſſion 
for two years and an half, and the rent being in arrear the 
leſſor diſtrained; and adjudged, that he could not by law, 
becauſe by this agreement there was an eſtate for two 
years created, and no more; the other was a growing 5 
e 8 A tere 


n 


8 


A; 2 
: 1 4 ” at y » os Fo ** - ” 5 
oy "5 2 SE”. Bp. 
Diſtreſs. | 135 


rereſt or eſtate zt will, which, being a diſtinct eſtate from 
the firſt, cannot be ſubject to the arrears of 'the ſirſt. [ 136 ] 
The'reporter tells us che law is contrary. 7. 
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Mich. & Hill. 8 Will. 3. CB] | 95 

N replevin, the defendant avowed, for that V. R, was Where an ere- 
ſeiſed of the place where, &c. in fee, and being ſo poor may le z 

ſeiſed he granted a rent · charge out thereof to V. N. for arear to the teſ- 
life; that . V. is dead, and that he (the defendant) tat tator. 

his executor, and diſtrained in the place where, for ſo 

much rent in arrear, and due to his teſtator in his life · time; 

| but did not aver that the place where, Qc. was then in the 

ſeiſin of the grantor of this rent, or any other perſon who 

claimed by, from, or under him; and upon a demurrer to 

this avowry, Holt, Ch. Juſt. held, that the executor might 

diſtrain either on the grantor or any other perſon who 

comes in by or through him, and if the plaintiff is not 

liable to the diſtreſs, it is more natural for him to ſhew 

it in his replication, for his own defence. Beſides, the 

ſtatute (a) which empowers men to diſtrain, is a remedial 

law, and therefore ought to be expounded according to 

equity, and extended accordingly, and the words therein 

being executors of tenants for life may ex vi termini include 


all tenants for /fe. 


(% 32 Hen. 8; cb. 3 7. + 


3. Anonymous. 
| (Mich. 8 Will. z. C. B.] 
| 17 cattle eſcape by the default of the owner, on the Where cattle 


lands of the leffor, he may diſtrain them for rent, wy 3 
though not /evant and couchant ; but, if ſuch eſcape be ſevant —_— 


through the default of the leſſee in not repairing the fences, chanc. Vide 
the leſſor cannot diſtrain them till they are /evant. and cou- g d. 47+ be. 
chant ; for if the leſſor had the lands in his own hands, Mo. Ca. . 
he muſt repair the fences, and conſequently he muſt * See the King 
ſee. that his leſſee doth it, for he is not to take advantage 3 

of his own * default. „ 

4: Adjudged, that the rule of the common law, Where a diſtreſs 
which exempts utemſle, tools, inſtruments of huſbandry, Qc. Nall te mute for | 
from diftre/s, holds only in diftreſſzs for rent arrear, amer- beckiry.- Vide 
ciaments, &c. but doth not extend to caſes where a diſtreſs 1 Bur. 579. 
is given in the nature of an execution by any particular 
ſtatute, as for poor's rates, c. 3 . 


5. Treſpaſs for taking two ſheep; the defendant juſ- 2 Lubes 1380. 
tifies for toll (viz.) quod cepit + pans the faid ſheep _ ROE — 
| "% 2 | | 5 


* 


136 


[137] 


- Diſtribution 
tell, and the ſame did carry away, as he lawfully might 3 


it was doubted whether this was a good 
did not ſay cepit & aſportavit nomine di 


lea, becauſe he 


ſeems clearly to be naught, if he had not ſet forth before 
that cepit & diſtrinxit. . 33 
6. In treſpaſs for taking ten begſts 1 April, and alſo 


| 2 Lutw. 1536. 
fl Where two dif for taking other t2velve mare, on the ſaid;firft day of April: 
b be for one rent. The defendant pleaded, that the plaintiff had a leaſe 
of Cre., Car. 203+, granted to him, rendering rent, and that there was 704. 
174 5 7 5 rent in arrear, and that he (the defendant) did take the 
1 1 firſt ten beaſts for 60/., parcel of the ſaid. 70/., and the 
1 ee twelve deaf, afterwards for zel, refdue. of the 
5 ſaid 50/.; and, upon a demurrer to this plea, it was ad- 
1 judged ill; for one cannot ayow for tuo d;freſer made for 
#3 one and the ſame rent; it was the. defendant's fault to 
bi diftrain too litdle at rſt. 
1 . But the reporter tells us, that if the defendant had 
44 pleaded, that at the time of taking the firſt diſtreſs there 
4 was not ſufficient to be taken for the whole rent upon 
1 the land, and that the firſt diſtreſs was but only of ſuch 
# a. vue, it had been good. ; 
| | | | £ 
4 ob. 
AteStrne 1, A N adminiſtrator at common law was bound to diſtri» 
do make bute the ſurplus of the inteſtate's eſtate; but this was 
= altered by the ſtatute 21 H. 8, cap. 15,, by which he is 
not compellable, though he accepted the admiſtration 
upon that condition; and this again is altered by the ſta- 
tute 22 & 23 Car. 2. cap. 10., by which he is compellable 
to make diſtribution, yet an eſtate pur auter vie is not 
to be diſtributed, though it be within that act; as for 
23. Oldiſon verſus Pickering. 
IuMich. 8 Will. 3. 1 Ld. Raym. 96. S. C.] 
7 Salk. 464. JN this caſe it was adjudged, that though an eſtate pur 
5. C,, bythe A outer vie is made afets by the ſtatute 29 C it is 
ON hw de aſſets by the ſtatute 29 Car. 2., yet it is 
ham v. Picker- not d:/iributable within the ſtatute 22 Car. 2. for diſtribu- 


tion 


„ 


tion of -inteſtates? — at diſtribution is a quality ing. Eſtate: put 
not neceſſarily included in the notion of aſſete, as payment — Fu not 
— RTIES that goods and | 
chattels ſhall be diſtributed now an eſtate pur auter vie [1 38 1 

is not properly goods or chattels, but x remains e * oF 

| goon it is | aſſes p ne _ 


3 Pett 1 rr 


AN inteſtate, haying CE wife or 1 Salk 230. 
2chbildren, but 4 2 ſiſter of his father, and two n ie nen 
daughters of his father's brother; a motion was made ts the ng ' 
for a mandamus to the ordinary to make diſtribution, who not diſtribution, 

had granted it to his father's filter. Sed per Curiam; by the 5 b dh 
| ſtatute 22 Car. 2. there ſhall be no diſtribution, amongſt So 
_ collaterals after brothers and ſiſters children of the inteſ- 
tate; for that ſtatute is a reſtraint on the common law, 
and therefore ſhall not be carried farther than the letter, 


and after ſuch collaterals, it ſhall go to the next of kin 


to the — which in | this caſe be 2 IIS: 


ſiſter. 


e 


Div orte. 


. Divorce a vinculo matrimonii is a bar bb "IA 2 Noy 100. 
divorce a menſa & thore is not, for the marriage ſtill 

continues, and therefore the parties thus divorced cannot 

marry again during their joint lives. 
2. A divorce for adultery was anciently a vinculo na- Glan. 44. Brad. 
frimonii; and therefore, in the beginning of the reign of 92. 13 Ed. 4, 45. 
Queen Eliz., the opinion of the Church of England was, 


| that after a divorce for adultery the parties might marry 
again; but in FoliamPs caſe, anno 44 Elia., in the Star- 
Chamber, that opinion was changed; and Archbiſhop 


Bancroft, upon the advice of divines, held, that adultery 
was only a cauſe of divorce @ menſa & therv. 
ebt upon a bond againſt Cecilia Wogan, alias dif? Cro. Elis. 8 *. 


3. 
Golly late wife of you 9 The defendant 
ple aded, | 


nat ps ends that, at the tine of e this! bond, ſhe 
E 2 . of John Englebert, who was — 7 3 1 
2 5 non git fattum, The pit replied, at aid 
[139] Cecilia and the aforeſaid: Englebert were dirorced, for 
chat he had another wife: wore Gr a or Curiam; the ſentence 


+4 5 . ied _ of divorce is but d rriage: was void 4b 
#4 | initio, and 8 the woman was alrays 2 and by 
; | „ 8 82 885 bond good: 3 

5 | DE ; : , 29 LY e i 


4. The (King verſus The Lord Lee. 


2 ker. — 1 rox the complaint of the wife of the in ufage of the 
Ne notfeps- 04 hufband, a habeas 'torpus was directed to him to bring 
 hvſband by bard her into court; who appearing, and ſeveral affidavits being 
ſage, but he read ef "the hard and fevere uſage, and of her confinement, 
(x3 + => uf Hl and chat ſnie was in danger of her liſe; and the herſelf 


VieerBur 36 (42. making oth of rhis matter, che Court bound him with 
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Dogs. 
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1 Cro. 125- 1. HE law takes es >| 2 gr hound, a maſtif, 
of pe : T ſpaniel, and tumbrel, for ofa gr will lie for hi, ; 
* 7 Rep. 18. and though a man hath-a property in a ma/tiff, yet the 
Ses the ftat. 10 thing is of ſo baſe a nature, that it is not * felony to ſteal 

un ef gen » moflf 8 

=” N "Where a'maſtiff falls upon another dog, the owner 

+ 1 Saund. 84. of on dog cannot juſtify the killing the maſtiff 4,” unleſs 

x Sid. 336. there was no other way to ſave his dog; and therefore in 

treſpaſs for killing his maſtiff, if the defendant plead, that 

ttb maſtiff fell upon the dog, and that he killed the maſ- 

tiff leaſt he ſhould 3 the dog, it is naught, for, per- 

haps, he might have ſaved him otherwiſe z but if he 

plead, that te could not 'take him off, part them, nor 

prevent the worrying of his dog otherwiſe than by killing 

the maſtiff, this is a good juſtification: Et per Curiam, 
the owner of a maſtif . is not bound to muzzle him, un- 

leſs he be found to be miſchierous. 
Lev. 28. x 3. Treſpaſe for killing his dog, the defendant juſtified, 


Z LE? 
Sid. 236; 1 And. | 
135: 2 Orv: 44. for that he was owner af a E and that the barten 


10 


x39 


| Don 
* Xt, l N 
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Ahere ſeveral times killing coneys, and then was running 
„„ , e . ms: 
4. If a dog kill a ſheep, not being uſed ſo to do, nor Dyer 25. Vize 
by the encouragement of another; /ed fortuito, the maſter 2 Salk. 662. 
is not liable, no, though accuſtomed to kill theep, unless 
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| TR OVER 4 fex catulis t  quatuer 0 catellis, after a 3 Lev, 336. 
+ verdict for the plaintiff it was objected, that catulus hege a man 


ſigniſied little whelps, and cate/lis whelps of any ſort, as — 


of dogs, foxes, &c. ; beſides a man cannot have any pro- 

perty in welpe: Sed per Curiam, it ſhall be intended vhe/ps 

of dogs, and a man may have a property in a dog, for 

_ treſpaſs lies for taking away * canem- venaticam, and the Td. «Py. 
like action for killing a f maſtiff. | + 2 463. 


Donatives. 


1 . 
1 2 8 . 
. # 
- 


1. DoNATTVES are either by royal foundation or by The ordinary 
royal licence, or by original agreement with the or- bath power = 

dinary; but, after it is eſtabliſhed, the ordinary hath no- but not to the 
thing to do with it, it is viſitable by the patron's commiſ- place. Co. Lit. 
ſioners, it muſt, be refigned to the patron, no lapſe can 34+ *- 2 __ 
incur;-But per Holt, Ch. Juſt. the ordinary hath a power 1 de. 7. gl 2. 
as to the parſon, though not to the place; for if the par- c: 10. . 6. x 
ſon, marries without a licence, or commits any miſde- Term Rep. 396. 
meanor, the ordinary may puniſh him in that reſpect, but | 
he cannot regulate the ſeats in the church; and if the pa- 

tron will not preſent, the ordinary may compel him; the Yelv. 6:. 
parſon is exempted from attendance at viſitations. | 

2, It has been formerly held, that a donative may be A preſentation 
deſtroyed by the preſentation of the very patron ; but in will no deſtroy” 
Ladd and Widdew!s. caſe t it was adjudged by Holt, Ch. 7 2 Sat. $41. 
Juſt. and the Court, that though a preſentation might de- 
roy an impropriation, it could not deſtroy a e 

| | 8 caulie 


r - 
— 


: - Mus I TIL OED = „ 
1 _ — 2 "XS: 3 „ „ - — 
id — - - 4 » — 8 
r < 
— — n —— — ” Ge - * * 
* 


3 
» 2 — 2 
n 


mw DDyuubie Pied. 


3 beenule che creation chereof was by letters patents, by 
„ Which the land was ſettled to that parſon and his ſuc- 
eeſſors, and he to come in by donation : Et per Joner, Juſt. 
ö | inſtitution to churches was not a temporal but a papal in- 
mitutton which was not received in ſome places in Eng- 
dana, and, where it was not received, K 
3 old way:and method; and are called donatives. e ee 
1 Mod. 90. 3. The incumbent of a donative was eited into the 
2 43934, Spiritual Court to take a licence from the biſhop to preach; 
and the pretence, was, that it was a chapel, and that the 


|  parſon was ſtipendiary : Et per Curiam, if it is a donative, 
5 an _ Are e will Dare 4 r per hall be _ 
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1. Lamplugh 3 Shortridge. 
[Paſch. 13 Wall. 3 B. R. Comyns 116. 8. C. 


1 Satk, 210. THERE. is a ſhort note of this caſe in 1 Salk., but the 


_ A ee caſe was thus: It was a writ of error upon a jud 
N 1 ment in the Common Pleas · in an action of A _ 
the error aſſigned was for duplicity; (viz.) by pleading, 
that by ſuch a deed he releaſed and confirmed, which 1s 
® x Saund. 78. double, and ſo is he granted: Er per Holt, Ch. Juſt. 
3 ne where it appears, that the conveyance pleaded cannot 
2096 enure by way of releaſe and confirmation, there to plead, 
| that by that conveyance relaxavit and confirmavit is double, 
. becauſe the deed cannot enure to both purpoſes, as a bar- 
gain and ſale, or a feoffment, but where the ſame deed 
may enure to both purpoſes, as a leaſe and releaſe ww. 
there it is not double (a). - 


a) This was not the point of the ename was lily . 
_- f but whether ſpronl cauſe of | 125 
T Galle verſus Betts. 


„ Mod. 227. DET upon bond, the defendant craved eyer of the con- 
Where a plea is dition, which was to pay 401. ſo long as the defend- 


TY Fo ſhould enjoy ſuch an office, by quarterly pay ments 


wy 


3 


three tcr their lives, and chat he enjoyed it as long as they 
lired, and ſo lang he paid the {aid rent quarterly: The 
plaintiff replied, that he (the defendant) wiegen the gffice 
longer, and that he had not paid the money by quarterly 
payments; and upon demurrer to the replication, it was 
objected that it was double: Sed per Curiamy it is not, for 


| the defendant-cannot in his rejoinder tender an iuc:upon | 
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| payment of the money, be that would be a departure | 
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derived from the crown, as a court of commiſ- 
ſioners, for by the common law the king may grant a com- 
miſſion to hear and determine eccleſiaſtical cauſes and of- 
fences, according to the eceleſiaſtical laws, but not to uſe 
any 8 puniſhment, as fine and impriſonment, with- 
out the help of an act of parliament. e 
2. Or ſuch courts are not derived immediately from 
the crown, and thus the law hath annexed to certain offi- 
cers an eccleſiaſtical juriſdiction as incident to their office, 
as in the caſe of a bi/bop, who is judex ordinarius with- 
in his dioceſe; and ſo of an archdeacon; and though 


the proceſs runs in the name of the biſhop, yer the 


authority and juriſdiction is from the crown, like the pro- 
ceſs of counties palatine, which are in the name of the 
count; yet it is not to be doubted but the palatine puriſdic- 
tion was originally from the. crown; and therefore the 
king hath a en power over theſe courts, as he 
is cſffar utriuſg. tabulm. e | 

3. Now as to cauſes determined in theſe courts it hath 
been held, that matrimonial and teflamentary caſes were 
anciently determined in the temporal courts, for they are 
not in their nature ſpiritual; that the proceedings in theſe 


courts are either between party and party, or ex officio, as 


public proſecutions, &*c. but theſe cannot be without a 
preſentment, and the party preſenting muſt be upon oath, 
unleſs it be a public perſon, as a parſon, vicar, &r 
4. And none but thoſe in orders can exerciſe eccleſi- 
aſtical juriſdiction in theſe courts by the canon law; but 
_ | now 


„ FFCCLESLASTICAL, Courts are either immediately 
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Hob. 78. 


—ͤ—ñ—ỹ—) "> Ste. 8 


Dean and Chap- 8.21 By | penerally, 7 arckbi/bop- is 


* 


_ 


Chanter and 
Precentor. 
1 Lev. 113» 


[144] 


» Wilſon 11, 
S Sus. 1192. 


„ 


6. A dean cannot make a proxyto = >: the poſſeſſions 
of the church, mg is not of the chapter; but he and the 
apajor.,part,of the chapter maks.a. corporation, and their 
ET CE EC TEES 
et. 8 ö 

7. But a dean and chapter cannot act, grant, or com- 
firm, unleſs they are -caprivors gati & ſemel in certo 
loco, which may be in any place as well as in the chapter- 
houſe ; for what they do at ſeveral times, and in ſeveral 
places, may be jactum fingurum, but cannot be the act 
of the corporation. | 3 1101 112 N 127 22 71705 N . | 
8. Preeimtort of old foundations are within the en- 


abling chauſe of the ſtatute of H. 8., but leaſes made by 
the rhanter , Paul's muſt be confirmed, for they are 


minorit ordinis; (i. e.] mere ſinging· men, and not properly 
innig 1 Ui ow 18 49951 I $4 
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ONE Age left 25 l jen gntuam, for the maintenance 


— of a weekly lecture, and lecturer to be choſen by the 
pariſhioners, and to preach, on what, day of the week they 
ſhould like beſt. The pariſhioners fixed on Thur/day, and 
choſe à lecturer every. year; and now one Turton being 


lecturer, and the pariſhioners. having choſen one Rainer, 


be was oppofed by Turton, who would not ſubmit to their 
choice, whexeupon the churchwardens ſhut Turion aut of 
che church; but the Biſhop of London determined in fa- 
vour of | Turtsr, and granted an inhibition and wonition, 
Se. Sed per Halt, Ch, Juſt. a prohibition was granted to 
fry the right; for no man can beJeFrrer without a licence 
from the biſhop or archbiſhop z but their power is only as 


to the fitneſs of the perſon 3 but not as to the right. 
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* this caſe it was held by Holt, Ch. Juſt., that if the Where the de- 
plaintiff in error lie ſtill after a writ of error brought, eee el 
this is no diſcontinuancs oi the writ ; but that the defend- are . en 
ant in error hath no other way but to bring a ſcire facias cutionem non 
againſt him, to ſhew cauſe guare cxecutionem non haberet (a) ; 2 ; TOM 
and it will be no plea for the plaintiff in error to plead, , 7 
that there is a writ ot error depending, but he muſt aſſign 
his errors forthwith, after fuch ſeire facias brought; and in 
this caſe there is this difference, (viz.) if the ſcire facias MY 
is entered on the ſame roll with the writ of error, then he [ I45 1 | 
may aſſign errors without a ſcire faciar ad audiendum er- 
rores, otherwiſe not. | N | 


(a) The Court will not grant ozer ſave an alignment of errors. Miles 
of this ſci. a. , or allow any plea to it, v. Wolfterm, 2 Cromp. 372. 


2. Finch verſus Renew. | 
| [Mick 14 W.g. K l. Li Raym Gies 


N partition, the judgment was, quod fiat partitio ; but Where the re- 
before the final judgment was given a writ of error was ee „ 
brought; and it was held, that the record was not “ re- * gecauſe the 
moved for that cauſe, whereupon the writ of error was writ of error 
Fo | s ; | 9 ä comes too ſoon, 
quaſhed. e 13 | hes it will not lie till 
after the final judgment, viz. Quod partitio facta fit firma. 2 Bulſt. 104, 114. Moor 643. 
Croe Eliz. 635. 11 Rep. 38. Stiles 290. Co. Lit. 168. 2 Roll. 126. 2 Cro. 324. 
1 Roll. 750, Latch. 212. | | | | ; 


3. Lampton verſar Collingwood. 
(Mich, 6 Will. 3, 1 Ld, Raym. 27. S. C.] 


*R . . . ».2 1 Salk. 260. 
for error in a writ of error, coram wobis rſiden in B. R., Contec 232, 


that there was no capias but only a ſire facias againſt the Comb. 325. 
0-0 aw but it was diſallowed, for this is an error in n 
| 5 Ges | 22 — Ss CAaDI2s ! 

but no error in the court. the principa) is error in fact. Vida Str. 197. 


JN a writ of error brought by the bail, it was aſſigned 4 Med. 3:1 
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145 Error of Judgments in Superior Courts : 


4. Prinn ve Edwards. 
Tri 7 Wil 3. B. K. 114. Raym, 4. 8. 0% f 


Writ of error \EBT upon a judgment ; ; the defendant pleaded a writ 

yo N of error depending in the Exchequer-chamber, and 

concludes with ſo prayed, that eat inde fine dis quouſy : adjudged an ill plea, 

eat fine die. becauſe no re-ſummons lies in this ang as it doth i in ex- 
commengement, and other caſes (a). 


(a) The defendant ſhould have con- 00} in Ld. 04 
cluded PAR Is . Vide * e 4B 


F. Badger . Loyd. | ; 
Later. 1 Anne, B. R. Cited in 2 Ld. Raym. 808. 8. 0. 


Where theplin- FN this caſe it was ſaid pey Holt, Ch. Juſt, that it was 


tiff may enter J adjudged, that pending a writ of error, plaintiff i in the 


— lo de. original action may enter if he can; for though this writ 
pending forecloſes the Court, and ties up their hands, my it doth 


Far gh. s. c. . 


6. | Knolll' Caſe. 


Errors in fact pz R Hott Ch. Juſt. It is beneath the dignity of the 


m 3 Houſe of Peers (that _ the ſupreme judicature) 


in parliament, to try matters of fact; and for that reaſon errors in fact, 
: Sid. 208. of any judgments in B. R. muſt of neceſſity be redreſſed 
[ 146 ] _ and not in — Fe | 


1 Anonymous. en Ws 


Where a writ of _— a writ of error is brooght, 114 no record ; 


. $615. certified at the day of the return of the writ, the 
certified, &c. defendant i in error taking 2 certificate of this matter from 


the defendant % the proper officer of the court where the writ is returnable, 
nay nave a wit he may take out a writ de executione judicii of courſe, and 
judieii. Vide the party cannot hinder at W without he 


x Will 35. brings a new writ: * error. 


8. Ball verſus Richards, 


Vent. 165. ERROR of a judgment i in <jeQment againſt ſeveral de- 


Where all muſt 


join, in # writ of fendants, and the writ concluded ad damnum ipſorum, 


| Erol, Vide Str which mult be againſt all, when it te by the at 


_ 


chat the judgment was againſt three, and chat all the 


_ reſt were acquitted; per Curiam, yet the writ of error is 

_ commiſſion to examine errors; and ad damnum ipſorum 
may be intended only of thoſe who were found guilty, via. 

that they were damniſied by this judgment. 
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1. Evans verſus Roberts. 


| Lich. 2 Anne, B. R. 1 Salk. 265., called Gibbons v. Reberts,} 


RROR of a judgment in the court at Briſtol; the er- 
ror aſſigned - was, that the action there was faid- to 
be in a court held before the ſheriffs and bailiffa of Briſtal, 
ſecundum legem mercatoriam juxta conſuetudinem ciuitatis pre» 


dict a tempore cujus contrarium, &c. whereas per legem mer- 


catoriam ought to be before the mayor of the flaple; but 
. adjudged well enough, becauſe it was juxta conſuerudinem 
civitatit, like the caſe of the Court of * Piepowders : Then 
it was objected, that the writ of error was directed to 
the therift, to remove laqueiam coram uobis reſide, and the 
record removed was 
ſheriffs : Et 
and he goes out of his office before it is executed, his ſuc- 
ceſſors may execute that writ, becauſe the writ is gene- 
ral, and not. directed to any particular Serif by name; 
but it is otherwiſe if it was directed to a ſheriff by name; 
a writ of error to the court of Common Pleas is always 
directed to the Chief Fuftice of that court by name; and 
there muſt be no variance in ſuch caſe, but in the princi- 
pal caſe it was held well enough. 
2. Adjudged, that upon a judgment in B. R. a writ 
of error hes, either in Parliament or in the Exchequer- 
chamber, at the election of the party ; but, upon a judg- 
ment in the;Exchequer-court, a writ of error will not lie 
in Parliament (a). 3p | 3 | 
3. The defendant was indicted in B. R. and found guilty, 
and he brought a writ of error in the ſame court, and aſ- 


Ws (aa) Fiden Salk. 511, 


laguela, before their predeceſſors, 
Curiam, where a fi. fa. comes to a ſheriff, 


ſigned 


* * 


Mod. Caſes 61 8 
An inferior 
court held, ſe 
cundum legem 
mercatoriam 
juxta conſuetu - 
dinem civitatis, 
good. | 


[ 147 ] 
* 1 Cro. 46. 
Saund. 27, 
311. 1 


On 2 judgment 
n B, Re a writ 
of error will lie, 
either in Parlia- 
ment or in the 

xchequer= _ 
chamber. | 
A writ of error 
in B. R. will 4 
not lie on a judg: 
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ment given in ned ertor in law: re if judgment is giren 
that pre Er ms in B. R. in eiuil actiout, a writ of error will not lie inthe | 
for error is act Tame court, but only for errors in fact triable by a jury 


in civil caſes; but, upon a judgment in criminal caſer, error will in| bo 


but it is other. B. Þ whether GE 2 * Ayres rt 


. 3 in Parliament. . * * ty * 5 * % 
249. 1 Sid. 208. ; | 
Vent. 252» 4. Adjudged, that where matter Sf fact is infuſfcientl 


Where in nullo SA; in nulle eft erratum is a demurrer; ſo it is 11 5 


emurrer. Velr. matter of fact is alleged n the record. 


38. 2 Cro. 521. 1 Lev. 317. 


Where matter of g. But if matter of fact is well ſet forth with matter 
fa@ is well tet of law, it is a demurrer as to the doubleneſs; but that 


8 muſt be ſpecially aſſigned, or otherwiſe in nullo eff erratum 


ter of law. 
2 Lev. 38. pleaded, the matter of fact will be confeſſed, and the 


matter in law referred to the judgment of the Court. 


Bail, wbere it 6. Where the firſt judgment is upon an igſimul com- 


Mall not be on a | 
putaſſet, or upon an award, and a writ. of error is brought 
wr u. there ſhall be no bail within the ſtatute 3 Fac. 1. cap. 8., 


_ Yelv. 227. 


a Bulſ. 33. becauſe theſe are not caſes within the words of that ſta- 
tute, 50 ations founded on rr or r obligations n= a | 
money 

| | 7 of 2 if the firſt jbdgment was in an action on a bond 
H for payment of money, as V. R. ſhould declare was due 

to him (the plaintiff) __ accompt, there he muſt find. 
. ran. 227- bail on a writ,* of error brought on a judgment in ſuch 
| + ation; becauſe, though this writ is de jure, yu being 
[ 148 ] | generally brought for delay, the ſtatute ſhall be favourably 
© expounded, and this was an obligation for payment IT 
money; it is true it is uncertain at firſt as to the ſum, but 
reduced to a certainty before the action brought. Lev. 
Mich. 1 5 Cor. 2. Dons and- a eg . * * | verſus 

Cafe. | | | 


(s) But theſe wats fall within at. I 150 Ch. 2. c. BY 16 & "7 Ch. 2. c. 8. 


* : 
* * 
9 


8. Anonymous. 
Genet 1 Burwell, 


3 1 * 


Whete zn l. pe R Hat, Ck. Jad. In eee n lane FIR 


pod x 8 which are empowered to proceed in a method different 
from the Courts from the Courts of Common Law, their Re may en is not 


of Common Law. ſubject to a writ of error; but tag B, 9 5 examine 


a app them by certiorari or mandamus. 118 


ments by S but not 4. writ of error. 


9. Where a judgment in C. B. is affirmed upon à writ 1 Roll. Rep. 
of Sv in B. R.,; and afterwards a fcire faciar is brought 352+ Where a 
on that judgment, and the plaintiff obtains judgment wit not tie in 
thereon 3 no writ'of error lies in the Exchequer-chamber, the Exchequer« 
becauſe the record was not in B. R. by bill, as the ſtatute nber. 
requires, but by writ of erroe. | 
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1. Sir William Mooer's Gafe. © 
A Priſoner eſcaped, and was re- taken upon a Sunday, by Mod. Cafes 9 
7 virtue of a judge's warrant, uſually called an e/cape- SR 2 
warrant, by virtue of the flatute of 1 Anne ; and it was ker v. Sir W. 
now moved that he might be diſcharged, for the taking Moor. 
him upon a Sunday is within the ſtatute of + Car. 2., 7 Cope 16. and 
a "OP ; % Anne, c. 5. 
which is very true, if this had been a taking upon an original Retaking a per- 
proceſs, but“ it is a re-taking, in the nature of a freſh pur - ſon upon an ef« 
ſuit, and the mar/hal might re-take a man upon a freſh rags yr" 4: 
purſuit, with or without a warrant ; and ſuch re-taking, gay, is not wich- 
though upon a Sunday, is not within the ſtatute; and i in the ſtatute. 
| ſo, he may be re- taken by an e/cape-warrant upon a Sunday, * [ 149 ] 
for the words of the late act are general, without any eget 
limitation as to time; and the defendant having done a 
wrongful act, ought not to be ſuffered to take advantage 
of it. Nora: It is held otherwiſe in C. B., and the barons 
were divided in the Exchequer. | 5 


22. Williams verſus Cray. 
0 {Paſch. 7 Will. 3. B. R. 1 Ld. Raym. 40. BC}: + 


<> ſheriff, for a falſe return of a fer: fecias delivered to — bo np 


him by the teſtator; after a verdict for the plaintiff it was action for a falſe 

objected in arreſt of judgment, that this action would not eee m 

lie, becauſe it was only a perſonal tort done to the teſtator, — aa 
which moritur cu perſona :. 1 per Curiam, an, executor good. 1 Roll 


| 2 : Ab. 913. 2s 
| V OL. II. . a | — 2 Co. 247 


A N executor brought an action on the caſe againſt a 4 Mod. 403- 


= 


249 | rage. „5 dion, 


euannot have an action fer an eſcape upon meſe proceſs, be- 

__ _  -cauſe- that is merely perſonal, but he may for an eſeape 
upon a capias ad ſatisfacieng”, or for a falſe roturn of a fiert 
iat ahd this equity of the ſtatute 4 Ed. 3., be» 
gacuauſe the right being deternyned after judgment, : 
is more than perſonal. Ame 1 2100 ve RI ous 


38 Rich verſe Doughty, 
Et TTkaſch. 3 Ann, B. R.] 


Med. Cafes : 34. THE defendant eſcaped out of priſon, and was re-taken 
l | by virtue of an g/cape-warrant upon the ſtatute 5 Anne, 
| wrong taken by by a rabble, without any officer, as the ſtatute directs, and 
| an eſcape. war- was by them brought to the ſheriff, who detained him by 
3 <p. 3. Virtue of that warrant; and, upon an habeas corpus brought, 
5 the ſheriff returned, that Doughty was brought to him by 
4 zl V. K. and others, to him unknown, by virtue of a war- 
=_ | want, c.; and that he (the ſheriff) detained him in 
| . | - cuſtody furta exigentiam brevis: Et per Holt, Ch. Juſt., 
this was adjudged an inſufficient return; it is true, the 
| _ warrant was good, but being illegally executed, the ſheriff 
| ought not to detain him, for be ſhall not graft a legal im- 
[3 priſonment upon an illegal one; he ought to receive the 
3 priſoner from no perſon but an officer, or from one under 
that denomination. F ⅛ ww 


— _ —_—— "I mw — 
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= 11501 4§. Tilden verſus Palſriman. 

| { 1 2 8 ; | [Mich, 2 Anne, B. R.] | | 
: Ke ard 4 IERE is a. ſhort note of this caſe in 1. Call. 213.3 
| 35. ve = -. . ®.  ayd the ſame again, and in the ſame. words, fo. 345. 
. V an is a Py ga 3 3 : l 92 * 345 3 
1 I but the caſe. was thus: V. R. being indebted to the 
© tody, — entry plaintiff, upon bond for 100. was arreſted; and aſter- 
1 of an en , Wards being in the cuſtody of the manſbal, he eſcaped, and 
_ . | bogk is a go being re-taken upon an e/cape-warrant, he was committed 
: 1 | En” 2 Al Newgate, and having compounded the debt for 30/. 
8 8 oharrvcmeey car to the plaintiff, he was diſcharged from that action 
1 4 by the plaintiff, and ſet at liberty; afterwards H. H. ano- 
1 ther creditor, finding him at large, arreſted him in another 
3 action, and ſo he was brought to the marſbal again, who 


ſuffers him to eſcape the fecond time; and afterwards 

H. H. entered an action againſt him in the manſbal's book, 

by remanet iu cuſtodia : Et per Curiam, where a man is 

Actually in cuſtody, the entry of an action in the marſbal's 
bdook may be a good commencement of ſuch action againſt 

-— -- the party,” becauſe when he is in cuſtody there is no ſerv<- 
ing of proceſs upon him; but it is otherwiſe where he is 
5 2 | | at 
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ut large, as he was in this caſe; though it was by eſcape, 
| becauſe there you have the advantage of procels againſt 

Him but it was not reſolved how long the mar/bal ſhall 
keep him without a declaration delivered (a) or bail filed. | 

5 Caſe, We. in which the plaintiff declared, that Jones 144. 
VV. V. was in execution upon a judgment, and that the t ang ri 
defendant ſuffered him to eſcape (viz. at D. in Com, H.) ing is a good 
the defendant confeſſed the judgment, and that the faid plea, and where 
V. V. was in execution, and that he eſcaped from him = wo; Rs | 
at S. in the county of M., and that he made freſh ſuit aftei 277. ; | 
him, ante exhibitionem bille pred. and re-took him: Ez pe: 
Curiam, if the gaoler re-takes a perſon eſcaping before any 
ation brought, he is excuſed; but it is not ſo if the 

action was brought before the re-taking, for he having 

given the plaintiff a juſt cauſe of action, and that bein 

well commenced, ſhall not be defeated by any ſubſequent 
matter: It is like the caſe of an action of waſte if the de- 
fendant plead he repaired before the action brought, it is 


” 


a good plea, but not. afterwards. 


(a) The priſoner is entitled to be term in which the writ whereby he is 
diſcharged, unleſs the plaintiff declares arreſted is returnable, is accounted ag 
within two terms. Reg. 2 G. 1. The one. 2 Cromp. 14. | 
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Rn. 4 4 . 


1. Trevivian verſus Lawrence. 
{Paſch. 3 Annæ, then argued. 2 Ld, Raym. 1036, 1048. S. C.] 


\CIRE facias brought by an adminiſtrator on a judg- 1 Salk. 256. 
ment in Trinity term, &c. (whereas the judgment was Wer: the party 
of Michaelmas term ) ; all the tertenants, except one, ap- againg a point 
ome and pleaded aul tiel record, and judgment was tried. 
| Had againſt them upon this plea to that Are facias, and 
execution awarded, and thereupon the plaintiff ſued out 
an elegit and extent; and now, upon an ejectment brought 
at the trial, it was diſcovered, that there was no ſuch 
judgment as recited in the ſcire facias, for that was a 
| — in Trinity term, whereas the judgment was of 
NMMiahuelmas term — ; thereupon the jury found — 

| | | 3 | 
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this matter ſpecially. And now it was argued, that there 

1 oa ſuch judgment as that recited. in the ſcire facias, 

that was a judgment of Trinity term, whereas the 
9 term; this 


judgment given in evidence was of 


muſt be a. failure of the record, which is very true. 


But per Halt, Ch. Juſt, the ſeirę facias being returned, 

and the defendants having appeared, and pleaded to it uu 
tieel record, . 

.-» cordum,. it is now too late to make this objection; for the 


ing given, quod habetur tale re- 


againſt it in 


party is ſo eſtopped that he can neyer aver 


the point tried; even the iſue in tail cannot falſify in a 


point tried; and as to gfoppels, the Chief Fuſtice held, that 
an e/toppe! in pleading doth not bind the jury, unleſs it 


works upon the intereſt of the land. That where a plain- 
tiff declares. upon a demiſe (which really was by inden- 
ture), and the defendant pleads, nibil habuit in tenementis ; 
it the plaintiff take iſſue upon that plea, the jury, not- 
withſtanding the indenture, may find that the leſſor had 


nothing in the tenements tempore dimiſſionis, and give a 
verdict for the defendant ; but if, inſtead of bil habuit in 


tienementis, the defendant had pleaded nil debet and ifluc 
"thereupon, if the defendant give in evidence, that the 


Where a demur- 


ret to a m ſnoſ- 


mer is not good. 


1 Salk, 27%Js 
Where an eftop- 
pel is concluſive. 


plaintiff ni habuit in tenementis, he (the plaintiff) may in 


ſuch caſe take advantage of his indenture, by way of _ 
eſtoppel, becauſe he could not have that advantage of it 
in pleading, as he might in the other caſe; ſo likeyiſe, if 


a mortgagee brings an ejectment againſt the mortgagor, 
and he pleads not guilty, the mortgagor ſhall never be al- 
lowed to give in evidence a precedent mortgage, he being 
eſtopped as to that matter. Judgment for the plaintiff. 


2. Pleddall verſus Freak. 
- {Paſch. 8 Will. 3. 


D EBT upon bond againſt William Freak ; the defend- 
ant pleaded his name is Walter; the plaintiff demur- 
red, ſuppoling that the defendant was eſtopped by the 
record, to ſay his name was Walter; but judgment was 
given quod billa caſſetur ; for the plaintiff: ſhould have 
pleaded it. 5 7” EY 1 


3. Holman ver/as Hore, 


LY 
— 
4 


TH1s ER is reported in 1 Salk, by the name of Gilman 


I werſus Hore; to which may be added, (via.) that ſome 
£/foppels are abſolutely concluſive, and ſome by concluſion 
give an intereſt. "The leflor made a leaſe to V. R. for 
13 ; 31 twenty 


"a Z 


twenty years, and about a year afterwards he made an- 

other leaſe to W. V, for twenty years; now if there was 
an attornment to this ſecond leaſe, then it amounts to a 

grant g of the reverſron of the leflyr ; but if no attornment, 

then it is a Jeaſe by eftoppel : So where a man makes a leaſe 
to B. for tweuty. years, and about ayer afterwards mages 
another leaſe. to C. for twenty years, this is a leaſe by . 
eftoppel, and the rent is payable for the whole term; but | | 
if he enter upon the firſt leſſee, and then make a leaſe 0 

C., who is turned out by B., it is no leaſe by eſtoppel 

| but only a future intereſt for the laſt N on 5 i 


10 NNE; the plaintif 885 Leiden a counte part i Lev, 26. 
of an old leaſe, which he found amongſt the writings Where a coun- 
of his grandfather's title, but there were no witneſſes to hs ge tn , 
this leaſe, yet it was allowed good evidence; for the witneſs, was al- 
deeds. about that time (which was in the reign of len ue ar 
Elia.) were often without any — | Ab. 164. 2 Vine 
2. The plaintiff could not . an 2 ad- 7 Lev. 25, JON, 
e yet to prove himſelf adminiſtrator 54 pro- — order, that 
duced the book of the ſpiritual court, wherein there was dea b g, 
an order entered, that adminiſtration ſhall be granted to ed, was read ag 


| idence. K 
kin. and this was allowed to be good evidence, | 43. 809. I Vi ab * 


3. Upon an iflue joined whether executor or not, the 1 Lev. 235. 
plaintiff, to prove himſelf executor, produced the probate frobate of a will 
given in evi- 


"4 the will; the defendant may plead, that the ſeal was Jence to Prove 

orged, or that there was a repeal, or that the teſtator had the plaintiff exe- 

| bona notabilia, but he cannot give in evidence, that this 1 N 
was not his will, or that another is executor, or that the 7 N ow 
teſtator was non compos, becauſe the ordinary is Judge of 481. Cop. 322, 
theſe things, and his acts are concluſive, and the party 3 T. K. 127. 
is eſtopped to falſify them, as he would 5 if this l 


be roma to be evidence. 


4 


12 
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. Hor give in erilelce payment of 

* gments, Cc. ſince the iſſue joined,” nor ſince” the 3 

Purchaſed, becauſe the iſſue is, Whether plene ad; 

vit at that time; but though he e ſuch eh pa [er 
In gridench, EP f 825 


23 _- (Hill. 8 Will. 3. B. R.] 

1255 278. Ruiz He Ch. Juſt., That upon an ! 
1 * pleaded, the def endant cannot give che atute of limi- 
930 tations Fr evidence, becauſe the iffue is joined in the preter- 

tenſe, (viz.) upon what was done, and the evidence only 


proves the effect thereof to bè now avoided ; but, upon 
nil om the er may be given in evidence, for it 


wy —— mere 1 e * ag FRG. 09: fer 


* . — — — Clerke. 
3 JER Holt, Ch. jut. The fubltaiee of a 3 3 


» fine ot recovery & be od, but by the deed itſelf, unleſs it is burnt, 

mal 8 or loft. 5 the pollcſſion of the plaintiff himſelf ; and if 
Why, P. 725 ſo, then this matter, as it happens, muſt be ſworn, and 
. that the deed was executed: And in this cafe he ſaid, 
p — that a copy of a ne er is good evidence, fo as it 
de fworn worn to be a true copy an examined; ſo likewiſe an 


| ld died is" good lence, without any witneſs to ſwear 
that it was executed : "That wherever. an original i is of a 
- public nature, and would be 1 17 if e 5 
Ediate art” copy thereof will be eyidence, a8 t 
„ e ſale, or g a dw 775 7 5 
| rh Er. 7 "bat where an 0 is of a priyate 1 
7 2 copy is not evidence, unleſs. the o iginal is lo = 
pork rnt (a). He Tikewiſe ſaid, that if the plaintiff — 
d the defendant's anſwer 1 in Chancery againſt him in 
evidence, the defendant may Kikewile take advantage 
thereof, for all is evidence, or none. 


fa) Yide Lord George Gordon's caſe, ciple is to. be. as nid 
Deng. 590, (569.), and Mr. Douglas's down. ä here 
nate, (3), whereby the correct prin. = 
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LHil. 8 Will, 3. B. R. 114. Rarm. 154+ 4 N „ 
P this aſe! it 5 held ; fer Holt, ch. jut. Th. 4* . copy SS . 


of a probate of 


of a pr Py a a wil is good evidence, where the will fa probate of | 
itſelf is " attels, for there the probate is an original gence. ow 


taken by authority, and of a 8 nature z.. otherwiſe, Cowp. 12. 
where the will is of things in N herpes, in ſuch _ _” 
caſe the eccleſiaſtical courts: 4 US authority to take pro- 744, F 


bates, therefore ſuch probate is but a copy, vn a N of 


it is no more than a copy of a copy. 
8. Man werfu 80 e ee [155] 
(pu: 3 Will 45 20 2 — 
Tus aucftion dei ing propoſed in this caſh to the jules Copy of a bank 
of the Common Pleas, whether the y 75 a banb in when the file 


| bill remaining upon the file in the Bank of . ngland, Was England is eri. 
good evidence, or not: They all-agregd that it was, and deoceyante Pl. s. 
that it was like the copy of an inrolment of a pariſh» „ n 
regiſter, the Bank being a public: body eſtabliſhed by act : 


of n for * purpoſes. 


1 Anonymous. 


PER Hate, Ch. Juſt. Where a perſon 5 is convicted of Cie of 
perjury upon the flatute, and aſterw¾ards pardoned, yet nay 


he cannot be a witneſs, for the puniſhment 1 is part of the be a wicneſs. 
Judgment appointed by the ſtatute ; but it is otherwiſe if 2 Sek. 693. 


conviction was at common law. 


4A 


10. Tbruſton wens Statford. | 
lich. 12 Will, 3.] | 


Ie. this caſe ir was held, That a 34¼ of  enceptiomr would Salle. 286. 

lie at a trial at bar, as well as at the ni privs, for the 22 5 
words of the ſtatute are, that the juſtices ſhall fign it; to the evidence. 

which word juftices,, being in the plural number, cannot 

be well underſtood of any other juſtices than, thoſe of the 

courts: at Weſtminfler : And per Holt, Ch. Juſt. where a 

judge admits: that for evidence which is not evidence, there 


the party muſt not demur, for if he doth, he admits the 


L 4 eridence 


2 e to be qt but denieth the effects of it (a), and 
therefore in ſu ſe he muſt bring his bill of exceptions; 
and ſo it is if the judge will not admit cha lor . 

. which is evidence. 

2 Vent. 2333. 11. "Adjudged, that where: there is Tpeciat matter to 
Ten avoid the plaintiff's action, which the defendant cannot give 
An evidence upon the general iſſue; in ſuch caſe he muſt 

os 2 5 it ſpecially, but he needs not where he may give it 

„„ idence upon the general i iſſue. 

x Salk. 394- 12. 80 wherever there is a mere matter of fact to 

woid the plaintiff's action, the defendant may plead the 

general iſſue and give it in "evidence; but if wie matter of 
ge ct contains likewiſe matter of law, the defendant may 
either plead ſpecially or generally,” and give the ſpecial 
| matter in evidence. 

bz I 1 = - _— that where the iſſue is payment at the 

op — p. 8 5 and place, in ſueh caſe, payment before the day, or 
at any other place, is good evidence, for payment before 
the bur is p N N at the day. 

Bol. x. p. 140, the iſſue is afſets at fuck. a place, it is good 
Ga TI 1 to proye aſſets at another 5 Y bas! aſſets any 

where 1 is aſſets every where. 


| 00 On a Ley: to evidence, the ought whe lefe to the” Jury in ter 
only queſtion for the conſideration of of the iſſue joined ; Bull. N. P. 313. 
the Court 1 57 Whether it was juch as n 119. 2 Hl. "eG 21 ken 2. 


„ 22 GAS 21. 


1. Cudlip verſur Rundall. 
LHill. 3 Will. 3. B. R.] 


4 Mod. ry. Sho. (COVENANT, en in which che plaintiff declared, that 
1 he being poſſeſſed of a meſſuage, demiſed it to the 


was an action on 


the caſe.' What defendant for ſeven years, and that he ſo negligently kept 
ſhall noe be an bis fire that the houſe was burnt z upon non demiſtt pleaded, 
the jury found a ſpecial verdict, (viz.) that the plaintiff 
demiſed the ſaid houſe to the defendant, with all out- 
houſes, &c.; except the new houſe lately built upon the 
premiſes, for the uſe of the plalatilF and his family, and 


not 


exception out 


an 1 8 85 


not to be let to any other-perſon-whatſoever; and at all 
times when the plaintiff ſhould not dwell there, to be uſed 
by the defendant and his aſſigns: The queſtion was, 
What eſtate or intereſt the defendant had in this ae 

houſe? and adjudged, that he was only tenant at will, 
becauſe the new houſe was well excepted, which exception 
was not avoided” by the words which follow, (via.) Aud at 
all times to be uſed by the defendant when the plaintiff doth: not 
dwell there; for that ſentence doth not enure as an excep- 
tion out ꝙ an exception, which ſets the matter at large, but 
only as a declaration of the plaintiff's intention in making 
the exception; therefore this action will lie. 


156 


2. Wilſon verſus Armore. [| 157] 

| DEÞT againſt an heir, who pleaded, that he had nothing 1 Vent. 37, 78, 
— by deſcent, &c. The jury found a ſpecial verdict, that 72% Royme 

the ns was {eiſed- in fee, and made a feoffment to ſe- reg" = 1 And. 

veral uſes / excepting teuo cloſes. for his own life): Adjudged, 129. S. P. Ex- 

that theſe cloſes deſcended es heir, — there is 7. ow £5 | 

no uſe limited in the cloſes z beſides, - this exception being 2 Roll. 7 5 : 

an entire ſentence, and having that effect which the law _ 

will not admit, becauſe the whole was before limited in 

uſe, therefore it ſhall be rejected; it is like the grant of 

an advowſon excepting the preſentation for the hfe of the 


grantor, which is wholly void; but it is not like a leaſe of 


a houſe, excepting a chamber to and for the proper uſe of 


the Ieffor, becau e thoſe are words which give the leſſor an 
authority to diſpoſe of the chamber at his will and 
pleaſure. 8 51625 12 0% 6 Hes 


Exchange. 


x. Anonymous, 


PERM UTATIO vicina ęſt empitoni, but exchanges were 
| the original and natural way of commerce, precedent 
to. buying, for there was no buying till money was in- 
vented; now, in exchanging, both parties are buyers and 
5 5 ſellers, 
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137 | - Execution, 
ſellers, ant dork equally warrant ; and as this is a natural 
1 than a — — the ci law, upon a 
agreement to ex e, out a deli on key 
fides, neither of the parties could have an 

ſuch agreement, as they may in caſes of felling bas: if 

there was a delivery on one fide and not of the other, in 
ſuch oaſe the deliverer might have an action to recover — 
thing which he delivered, but he could have no action to 
enforce the other to deliver what he agreed to deliver, and 
| which the deliverer was to have in lieu of that thing which | 

be delivered to the other. 
Where the word * 2, In exchanges of land the word exchange is een 
— ag; ſary in the conveyance, becauſe it imports a ſpecial war- 
conveyance. Co. ranty in reſpect of the mutual conſideration of the lands 
Lit. 30. exchanged; it is likewiſe neceſſary, that the eſtates of both 
[ 15 ] parties be equal in title, as if one hath an eſtate in fee, 
de other muſt have the like eſtate; but it is not necallary 
at 42 chat their eſtates ſnould be + in value. 

85 zu 0 903% 3.  Adjudged, that if G. D. exchange five. acres with 
8. der . N, and afterwards the faid . N. is evicted of one 


| 224 N 180 of thoſe five. acres which he had in exchange, the whole | 


is defeated, and V. N. may enter on his own again; 
ene. mne 


* L444 | 3 


Execution. 


Sid. 107. . plaintiff n may take out execution n *R 
CE bail, and if they pay part of the money, he may 
diſcharge them, and take execution againſt the 
for the reſt, but he cannot proceed againſt the principal 

| | till the bail are diſcharged (a). 
Mod. 312. 2. Judgment againſt. four defendants; if afterwards 


Vent. 329* three ſurrender themſelves, the bail is ſtill liable; but if 


the plaintiff take three in execution, the bail are not liable, 
becauſe in ſuch caſe they cannet bring them in. 


(a) In Com. Dig. Execution, H., the not afterwards have execution againſt 
ſame authority is referred to, as fol- the principal; otherwiſe, if he has not 
lows : If he takes execution againſt had ſatisfaction againſt the bail, for 


the baik and ben, he 1 lern aire ee ede e h 


3. Upon 


158 


5 2 þ. a. the defendant may pay the money 
3 ens 1 plead, that it was levied; but if 


jey to recciys it. me 
© 4: _ The plaintiff ghtained a judgment for 2000/. and sid. 184. 
brought ag i and levied 400/.; be cannot haye any * . 92. 
| other execution, but he may have an aftion of debt upon 

the fue peat for the reſidue of the debt, becauſe it is not 
fatighed, and the * is only by the ſtatute as a farther 
remedy . 3nd in the principal caſe, the extent being 

only of a term for years, the elegit was executed but as 3 
| Faciat. | 1 : 5 | | 
2. Where goods are taken in execution, the pro- 1 Vent. 53. 
perty of the firſt owner ceaſes by the ſeiſure. ; Mm [ 159 ] 

6. If a priſoner eſcapes, who was in execution, his 1 Vent. 269. 
creditor may re-take him by a cg. /a., or bring an action a» 
of debt on the judgment, or a /cire factor againſt him, 
for he hath ſtill an intereſt in the body, as a pledge for 
3 1 Where 2 H. fa. is delivered to the ſheriff to levy xey 5g. 
20/., and he takes an entire thing in execution, (viz.) a 
horſe worth 30/., and ſells it for ſo much, and returns 
that he levied the 20/., he may retain the other 10/. till 
the defendant demands it, for he (the ſheriff) is not 
bound to look after the defendant ; but if on a F. fa. for 
201, he levy five oxen, worth each of them 5/., and fell 
them for ſo much, the defendant may have an action of 
treſpaſs againſt the ſheriff, Pn: 


8. Smallcomb verſus Buckingham. 
L Ld. Raym, 251. 8. C. Comyns 35. 8. C.] 


I* this caſe it was held, That at common law, all the 1 Salk. 320. 
lands were bound which the party had at the time of 1 
the judgment given againſt him, and the judgment al- was ſg ned. 

ways related to the firſt day of the term; but now, by | 
the ſtatute 29 Car. 2. the judgment binds the lands (as 
to purchaſers) from the time it war ſigned. 3 | 
at common law, the goods were bound from the teffe The goods are 

of the execution, though that might be antedated, and if bound from the 
the defendant ſold the goods after the 101 or died, the e a eee 
ſheriff might levy them; but now, by the aforeſaid ſta- to the ſheriff, 
tute, they are only bound from the delivery of the writ of _w_ may r dncs 
execution to the ſheriff, but not abſolutely bound in al! 

Cafes ; for if after the delivery of the writ, and before 
execution executed, the defendant becoms bankrupt, that 

will hinder the execution, Es 
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ULED; 2 That were” an extent is upon a Patute-mer- 


ky n = R chat there needs no liberate, for the ſheriff may de. 


2 Rel. Ab. 455. liver all in execution without it; 3 but Wire” an extent is 
upon a" fatute-faple, or upon 'a"recognizance, there muſt 
be a return” made of ſuch an extent, and then a liberate, 
before there can be a delivery in execution; it is for. this 
reaſon, that a Ratute-merchant is faid to include a Zberate, | 


160 and that the ſheriff before the iberate upon the extent, 
© thats. 55, - - BBY take his fees, but not de: in me SOT, is 14 a re. 
|  Cognizance.” ä 1 | 
a? En robes ro  Anoniyinous, . 


Where a ſheriff WHERE judgment is given againſt one, who is in 

e he's me view F the court, or in V inſter-hall, it may be 
paſſer, but the 

execution is executed immediately, and the party taken or ſent for into 

good. court and committed; and it was faid, that if a ſheriff 

+. execute proceſs in another. county, it is erroncous and void; 

ſo if he execute it in a county palatine; but if he execute 

it within a franchiſe in a county, or in the Jie of Eh, it is 

good, for being but a /iberty, it is ſtill part of the county; 


and though the ſheriff 122 be a 3 yet the execu- 


tion ſhall ſtand good. : 2880 * 8 Is 


 alev.26.Ventr. 1. (COVENANT with the frofhe, hid ond affignees, 


175. Bec. Abr. 
Exec. N. 


9 * ol 


that they ſhould guzetly enjoy; the feoffee was 

evifted and died. Adjudged, that his executor may bring 

an action of covenant, for the eviction being made to the 

teſtator, he could not have an heir or an aſignee to this 

land; but his executor repreſents his perſon, who was 
 -»- © - damnified by the breach of this covenant. _ - 

2 Lev. 145. 2. Debt againſt Bngſhand and wife, in which the plain | 

_ tiff declared upon a devgfavit againſt both of them: 1 and, 

upon a demurrer to this declarations: it was held ill _ 

ca 


J da N rn R 


160 


cauſe a feme covert cannot commit waſte ; though if ſhe Vide Str. 440. - 


ſurvives her huſband, ſhe ſhall be chargeable for waſte 


3. An executor may bring treſpaſs, quare blada creſ- 
centia in vita teſtdtaris\meſſuit & aſportavit; for corn ſtand- 


one entire act; but if the cutting was at one time, and the 


carrying away at another time, then they are diſtinct acts, 
and he muſt ſue for the carrying away only: 


4. But an executor cannot bring treſpaſs quare herbam 
creſcentem in vita "teſtatoris meſſuit & aſportavit, becauſe 
graſs growing is part of the freehold, and not a chattel. 


. An executor, having afſets, may be compelled to 


| redeem a mortgage, for the benefit of the heir at law; he 


ſhall be lkewiſe compelled to pay a debt for which the 


Heir was liable. 8 Y 


6. In debt for rent againſt an executor, though it is 
brought in the detinet, and the term e he cannot 
plead a bend of the teſtator yet unſatisfied, becauſe the 


debt for rent is of as high a nature as the debt upon the 
bend: The defendant cannot wage his law in either action, 


and a bond given for the rent would not extinguiſh the 


aAction of debt, which ariſes: upon the firſt contract. 
#; Rag A 2 2 1 LS © Fe 1 * M4 Tp 1774 G 


7. Whitehall ver/us Squire. 
Fach. 2 Ann.] 


TJ HEcaſc was: A man poſſeſſed of a horſe put it to paſ- 

ture to the defendant, and died inteſtate; V. R. de- 
ſired the defendant to bury him, and agreed that he 
ſhould have the horſe for his charges, c. accordingly the 
defendant buried him, and laid out more money than the 
horſe was worth; afterwards V. R. took out adminiſtra- 
tion, and now brought an action of trover for the horſe : 
Two judges were of opinion, that the action would not 
lie, becauſe the plaintiff conſented and agreed that the 
defendant ſhould have. the horſe. But Holt, Ch. Juſt. 


held, that the action would lie, becauſe the defendant was 


an executor de fon tort it is true, ſuch an executor is only 
liable in reſpect to the value he hath received, and when 


he hath paid to that value, he is no farther liable as 70 


creditors; but as to the executors, or to a lawful admi- 


niftrator, he is ſtill liable in reſpect of the ort, in meddling. 


with what by law belonged to them, and they may bring 
trover againſt him ; yet evidence being given of what he 


2 juſtly paid, he may be recouped. 


* A, 
«. + 


1 Vent. 187. 


ing is a chattel, and the mowing and carrying it away, was 


[ 161 ] 


Hardr. 512. 
Vide Cope v. 
Cope, 2 Salk. 
449. and note 
thereto. 


2 Vent. 184. 
12 Mod. 7. 
1 Vern, 490. 


1 Salk. 2956. 
Adminiſtrator 
cannot bring 
trover for any 
thing taken by 
his own conſent 
before admini- 
tration granted. 
3 Mod, 276. 
S. C. 
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 Exeranid, | 


4 the King 2. ir Rickard ry 
| {Mich. 12 Will. Þ RI is © 


x Salk. 299. ppl to Scheit n exctitor 40 firove the will 
er of his teſtator; the Chancellor returned, that true 
tor to prove a it was, the party was executor, but that he was only exe- 
u. cutor in traft for ſuch children of the deceaſed, and that 
he was very poop, and abſconded: from his creditors, vi 
reaſon whereof he (the Chancellor) refuſed to grant ad - 
| miniſtration; uritil the party ſhould give ſecurity to per- 
form the will, r. It was urged to maintain this return, 
that there are three ſorts of executors, (vis.) there is an 
_ executor legitimus, and that is the ordinary himſelf; there 
fo is an execrtor datur, and that is where one is appointed by 
the ordindry to adminiſter, &'c. and he always gives cau- 
tion, Sc. and there is executor teflamentariusy and that is 
- where one is appointed by the will of the teſtator; and 
that in this laſt caſe the ordinary may take ſecurity of him 
by calitiony' as well as they do by oath, But by Felt, Ch. 
Juſt. where a man is made executor, he cannot be ſued 
to accompt but only in reſpect of creditors and legatees, 
for the reſidue is his own by the common law; and ſo it 
is of an adminiſtrator, becauſe by the ſtatute 31 Ed. 3. an 
adminiſtrator is put in the ſame ſtate and co dition with 
an executor ; now, an executor being properly an officer, 
it is reaſonable he ſhould take a promiſſory oath, becauſe 
this is of common right in all caſes of officers; but it is 
not of commoti right to' demand callterid ſecurity of 
them, and the ordinary cannot put terms upon him where 
the teſtator hath put none, neither can he prondunce him 
to be no executor, hn gn e 


4, | Wankford dane Wankford, 


x Selk. 299. S. c. Tus. caſe is reported in 1 Salk., and it is Much the 


9 entre longe ſt i in c be book; but here it i is only ſtated, and 


oblig r executor, the agen of the Ch. Jain Holt exactly reported. 


it is a releaſe of the debt. 
a. The obligor married the daughter of the oblige, who 
ards made the abligor executor, who adminiſtered 
ſome part of the goods, and befere he proved the will he 
himſelf made a will, and his wife executrix, and died, 
after whoſe death ſhe proved the will of her latè huſband, 
the ob/igor, and took out adminifiration to the obfigee cum 
teftamento annex', and brought an z action * the 2 


 Exeeutor:- 


he obliger. The queſtion was, Whether the ohligre 
poten Wb and he b 


: that it Was. 


(..) Becauſe the obligor is in ſuch caſe io pay and re- 
ceive, and where one and the ſame perſon is to do both 
thoſe acts, the action is releaſed, but the debt remains as 
Mets in the hands of the obligor, and by making bim exe - 
cutor, that amounts to a payment and releaſe. 

(2.) Ie ig otherwiſe if he had no aſſets, becauſe then 
there is no perſon to pay, but only to receive, fo that it is 
1 3 1 let that amounts to payment. 

11 the obligor adminiſters to the Siding though 
- 207 is offets, this is no extinguiſhment, and yet in that 
caſe the ſame perſon is both to pay and receive; the rea- 
ſon is, becauſe an adminiſtraror comes in by the at of the or- 
dinary, but an executor (as in the principal caſe) by the 


act of the party himſelf; but yet the Chief: Fuſtice. held, 


that if an adv iftrator ſhall, out of his own money, pa 
: 2 debt of the inteſtate to the value of a bond debt, whic 


153 


Plowd. 185. b. 


8 Rep. 136. Sir | 
you Necdham's 


he (the adminiſtrator). owed to the inteſtate, this wore! be 


a diſcharge of the bond. 

(4.) Where theobligee dies, and his executrix marries 
the obligor, this is no extinguiſhment of the debt; but if 
a feme obligee 'marry the obligor, this would extinguiſh 
the debt; becauſe it would be a vain thing for the huſband 
do pay money to the wife in her own right, but he might 


nitration de bonis non, of that as well as of other goods, 
and it might be kept by itſelf; and if the huſband takes it, 
though it becomes his goods, yet it is a devaſlavit. | 
(C.). If che  obligee makes the obligor executor, and he 
adminiſters ſome part of the goods (as in the principal 
caſe) and dies before probate, the debt is diſcharged, and 


it to her as executrix becauſe there might be admi- 


1 Leon. 320. 
Moor 236. 
1 Inſt. 264+. 


this amounts to a releaſe, becauſe by his adminiſtering he 


| hath accepted to be executor, and becomes a complete 
executor, and cannot afterwards refuſe or waive it; and 
he may, before probate, receive, pay, releaſe, and maintain 
any poſſeſſory action, as rrover, or. treſpaſs for goods of 
his teſtator taken ſince his death; and he may, before pro- 
bate, avow for rent due fince the dank of his teſtator, but 
not before, and the right of an executor is not like that of 
an admin — 4 which i is derived from the ordinary, but 
it is entirely by virtue of the will, and the probate gives 
him no righ 


may bring an action before probate, but an adminiſtrator 
cannot before letters of adminiſtration granted; it is true, 
he cannot proceed in ſuch action before probate, it being 
convenient in other reſpects, but not to give him a right. 
(6.) Where an executor is made, and he never ad- 
miniſters, he may refuſe whether he will adminiſter or 
not: 


t, either to his office or to an action, for he 


Plow. Com. 290. | 
x: Mod. 213. 


he * . 
— — —U—œ— 


. 
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—— — ENCES 


— — — — SOEFISPY 


Antea Bills of 


Exchange, 7. 


pe Exetutor. 


not: and thereupon an immediate adminiſtration ſhall be 
granted, (viz.) de boni V. R. inteflati; but if once he ad- 


miniſters, he cannot afterwards refuſe or waive the office, 


and adminiſtration cannot be committed to another during 
CCC 
(J.) 80 likewiſe if he adminiſters and dies before pro- 


bate, an immediate adminiſtration, and not an admi- 
niſtration de bonis nom {hall be granted, becauſe he died 
_ ente onus ſuper ſe ſuſceptum in the eccleſiaſtical court. 


(8) Where an executor dies after he hath adminiſtered 
and before probate," and makes a will, and V. R. executor, 


- ſuch executor can never be executor to the firſt teſtator, 
| becauſe he can never prove his will, for he is not named 
in the will of the firſt teſtator, and 0 perſon can prove his 


will but he who is named in the will; but if the firſt execu- 
tor had proved the will, then his executor would have been 
executor to the firſt teſtator, becauſe the probate of the 
will would have been a continuance of the firſt exe- 
cutorſhip. GEE RT e CF 
(9.) Where ſeveral executors are made, they may all 


refufe, but if one adminiſters, the reſt cannot refuſe, but 


muſt all be named in actions brought in the right of 
the teſtator, and notwithſtanding ſuch refuſal, any of 


them may releaſe a debt; and if the refuſing executor 


ſurvive thoſe who ated, and adminiſtration is committed 
to another, it is void: But if ſuch refuſing executor 
come into court and refuſe, in ſuch caſe adminiſtration 
may be committed to another. e ee 
Upon the whole matter, the executor in the principal 
caſe having adminiſtered part of the goods, though that 


_ executorſhip was determined by his death, yet he being 


once executor by his adminiſtering, that operated as a re- 
leaſe of the debt; and afterwards he dying before probate, 
his executor cannot be executor to the firſt teſtator ſo as 


. 7% 


* 
1 . 


. A DJUDGED, That a 6:1! of exchange ſhall be ſaid to be 

* bona notabilia where the debtor is, and not where the 
bill is, for it is no ſpecialty in law; for if an executor pays 
debts upon ſimple contract, or ſuffers judgment to paſs 


10. Yeoman verſus Bradſhaw. 


_ againſt him, in ſuch actions he may plead ſuch payment 


or judgment in bar to an action upon a b:// of exchange ; it 
is like an award in writing, which is no chattel where 


| ſuch award lies; for in pleading, it is never ſaid hic in 


curia prolat', which ſhews that it is no ſpecialty. 
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1. FE ODA : Feuds were originally at will, and then Rel. Spel. 9. 
| they were called munera, afterwards they were for 
life, and then they were called beneficia; and for that reaſon | 

the livings of clergymen are ſo called at this day, and 
_ afterwards they were made hereditary, and then they 
were called feoda, and in our law fee-fmple, 

2. When Hugh Capet uſurped the kingdom of France, 
about the year 947, to fortify and ſupport himſelf in ſuch 
uſurpation, he granted to the nability, c., that whereas 
till then they enjoyed their honours for life, or at will 
only, they ſhould from thenceforth hold them to then 
and their heirs ; which was imitated by William, called te 
Conqueror, upon his acceſſion to the crown of England, for, + 
till his reign fees or feuds were not hereditary, but for life 
only, or for fome determinate time. 7 op 

3. A feeffment was originally the grant of a feodal 
eſtate or feud 3 but now it is the grant of an eſtate of in- 
heritance; and till feuds and tenures came in, charters 
and conveyances in fee-ſimple were made by theſe. words, 
dedi & cunceſi, without the words feeffavi..  _ 

4. And until the ſtatute quia emptores terrarum, the 

feoffments were always fenendum of the feoffor per homa- = 

gium & ſervitium, but after that ſtatute they were made 
tenendum de capitalibus dominit feodi, G. es 

ZBut now the way of pleading a feoffment is thus, viz, 
That W. R. was ſeiſed in fee of the place where, c., 
and being ſo ſeiſed feoffavit quendam W. V. inter alia per 
| nomina omniums c. habend & tenend dict tenementa, c. 
peraæfat , M. W., & haredibus ſuis in perpetuum ad ſolum opus 


— 


& uſum, c. = 


5. Parſons v:r/us Petit. 


A Special verdict in ejectment found, that there were 7 od, 96: | 
<2 two joint-tenants in fee, one of them made livery 3 Le, 34. 

within the view, wiz. go enter and take poſſeſſion; but before 2 Roll. 3 K. 
it was executed ſhe. married the feoffee himſelf ; it was Poles. _ 

- argued, that this feoffment was void, becauſe there was I merz in cha 
no actual entry purſuant * to the livery, and that by the yew, where 
ſubſequent marriage the feoffee was ſeiſed in right of his or 

4% be els wife, *[ 166] 


# 


F 


* 


Le aye inn 
SAS : 


> , - -Fentes, g "= 
wife, and now cannot by his entry work any prejudice to 
her right; but adjudged that he might enter at any time, 
for bj ii only an authority ſo to do, but af intereſt 
palſed by the livery in view, by which act the woman did 
all which was in her power to do. VPP 
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2 Saund. 289. 1 N replevin, r. the defendant avowed the taking, c. ä 
Wherethe piain- J for rent arrear; the plaintiff replied in bar, that he the 
s cattle eſ- 5 bh "34. o 48g.” CERA - 
cape into the de. plaintiff was poſſefſet of a cloſe adjoining: to the , in 
fendant's cloſe rp, We :and that the defendant, and all thoſe whoſe 
— nag '*- eſtate he had time out of mind had made and repaired 
fences, which the Fences, De. and that the fences were not repaired, 
| the defendant but for want thereof his (the plaintiff's) cattle eſcaped out 
— es be df his eloſe into the d in que, &fc,; and that the de- 
ditrained for the fendant-took them before the plaintiff had any notice that 
defendant's rent they were there: And upon demurrer to this replication it 
unleſs levant and. s ädjudgel ill, which judgment was affirmed upon = 
- writ of error in B. R., the Court relying upon the year- 
Bac. Abr. 169. book 10 H. J. 2 f. ö.; where it is held, that if cattle eſcape 
into another man's land, and the ord difirain, it is not 
material whether they were Jevant aud iconchant, for the 
diftreſs is pood ; but the reporter tells us, that there is a 
difference where a lord diſtrains within his lordfhip, and 
Where a leſſor diſtr for rent arrear, for as to the lord, 
it is not material whether the fences are in repair; but as 
to the leſſor, if he is bound to repair the fences, he muſt 
* Mod. Caſes take care his tenant ſhall do it: Et per * Holt, Ch. Juſt. 
198. It is fit this caſe ſhould be better conſidered, for it will be 
hard to maintain it. e 


167 a. The King ver/#c the Inhabitants of Penrith, 
 liguigtion for 3 NQUISITION to the ſheriff 10 inquire what male- 
; a NG” 2 factors threw down the hedges and fences of Lancelot 


dicht time. -Shatpſon, e., and upon a return thereof a * diiringas was 
© Cre, Car. ade, I, "awarded; 


awarded; it was objected, that there was not fifteen days 439, 380. Jones 
between the zgfe and return of the original, and this was 222. _ 107, 
held to be a fault per Curiam (a). It was. alfo objected, An raquifitien? : 
that a Here ane not to be awarded upon the return of this kind tra- 
of the inquiſition, but a ſcire faciat to ſhew cauſe, Sc.; 2 2 Salk, | 
but adjudged, that. a ſcire;faciar was not neceſſary; then it 
. was. objected, that it doth, appear that Simpſon was lord of 
the manor, or had a right to theſe fences ; but jt was held, 
that need not be ſhewed, for if he had no right, that ought to F 
| be objected on the other fide. And laſtly, it was objected 1 Lut. 188. 
that the vill ought to have a year and a day to indict the C. Car. 44. 
malefactors; and it appears that this inquifition was taken 
within the year after the offenee committed: Adjudged. 
that a year and a day is not neceſſary to be allowed, but a Skinner's Rep, 
convenient time, and of that the Court may properly judge, 94 
_ 'Diftringas upon the ſtatute gm. 2. againſt the inha- 1 Lev. 106. 
bitants of the next vills, for throwing down incloſures. ner of Wood.” 
Two of the inhabitants of each vill appear, and plead, ford. Not ma. 
that the ineloſures were thrown down in the day-time, terial whether 
and l not in the night. Ef per Curiam: Whether they were . 
thrown down. in the day or night it is not material, for if gk 4 2 
the offenders were not known, it is within the ſtatute, 2 lat: 476. 
which giyes the remedy where the offenders are not known; Sid. 107. 313. 
and Where they are known, the party hath remedy by an 
aQtion of 'trefpaſs. e 


(% Ce. Lit. 134. b. 2 Ih. 567. 


at cn 1 


Los CE. 12 Wil. 3. B. R.] 

PER Holt, Ch. Juſt, At common law fines were levied 

upon any original xit ; as upon a writ of entry, writ 

F right, Cc., as well as upon a writ of covenant, and they 
migbt be lexied for any thing for which a recipe qued | 
reddat or permittat lies; and they are; leviable in counties 

_ by'the-atute 38 H. 8.-cop. 19-3 and 2 and 3 Ed. õ. 
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Where the cog- ERROR of a fine levied in the court of Common Pleas; 
eo; de error 5 was, that the cognifor died after the 
eee caption, and before 
3 of and for this reaſon it was reverſed (a). Sed, Sc. 

Pine levied by n 3. The huſband prevailed with his wife, being about 
_ wh __ twenty years of age, to levy a fine of her inheritance; 
age. = Vent. 30, the wife died. Et per Curiam, if ſhe had been living and 
3 Lev. 36. under age, ſhe might upon a motion be brought into 

court by an habeas. corpus, and if by inſpection ſhe be 

found to be under age, the Court will ſet aſide the fine, 

and puniſh the commiſſioners who took the caption; but 

at common law, there were no ſuch abuſes, becauſe all 

fines were levied in court; but now fince the ſtatute 

15 Ed, 2: which gives the dedimus, fines have often been 
1 „ 333 V 

1 Vent 4% 4. A fine of all his lands in the pariſb of Blandford, 

770, Cro- E. ſhall paſs. all his lands in that pariſh, though: in ſeveral 
269, 276. ville, but not out of the vills, though in the pariſh, &c. 

1 Ch. Rep. 278, 5. A fine and nonclaim bars all truſts and equities, 

7 Freem. 311. where the equity charges the land, but where it charges 
Gilb. Ch. 62. the perſon in reſpect of the land, it will not bar; alſo an 


yo 264 equity of truſt, created by a fine, ſhall never be deſtroyed 
or barred by the ſame fine, 19 Toy 
(a) R. ac. Barnes 220. 2 Will. 1 15. Vide Cruiſe 27. 


1% Fortible Entry. 


1. The Queen verſur Griffith & a7. 


11111 
Kalbe lech, ſetting forth, that che party was Jeiſed or: Alfi, or 
: _ 1 what eſtate he had in the tenement; for if he had only 
k Hawk, ch. 64. 1 * for years, then * be laid into ile free | 


fec. 39, 


= 


ore the return of the writ of covenant, 


ENT Forcible Entry, 269 
| fold of A. in the poſſſſon of W. R., and the reſtituten 
gre. e 2 K. is a term of art in 


this caſe, it being upon the ſtatute of H. 6.; but the caſe , Poph. 20 f 
iu * Popham wil upon the ſtatute + 21 fac. RES. + 21ac. cap. 15. 


2. Anonymous. a 
Ar common law, where the por had a right he 1 Hawk. IH; 
might enter with force; but by the LOT 15 R. 2. are $ Bur. 
he is reſtrained from entering with force, though he hate: 
a right to enter; neither can he enter peaceably, and 
hold out manu forti per 8 H. 6. cap. 5. nor enter manu 
Jorti, and hold out manu fort, F | 
No in theſe caſes, a man may either proceed ciyilly St. 3 Hen. 6, 9. 
or criminally; his civil remedy is by writ of forcible entry, 3 25 
1548. 


wherein he fhall recover treble damages and coſts; and 
this is upon the ſtatute of H. 6., and to this writ the de- 
fendant may plead pot guilty, or he may plead any ſpe- 
cial matter, and traverſe the force ; and the plaintiff in 
his replication muſt anſwer the ſpecial matter, and not 
the traverſe, for there ſhall be no inquiry of the force, if 
the ſpecial matter is found for the de Lung, and if it 
is 8 againſt him, then he is convicted of the force of 
Courie. 9 ü | 
3. But the plaintiff can never recover in this action, 
unleſs he maintain his writ, (viz.) that the defendant ex- 
_ pulit & diſſeifvit eum; therefore he muſt have ſome eſtate 
of freehold at leaſt, and ſuch an eſtate upon which the de- 
fendant could not lawſully enter, otherwiſe it can be no 
4. But if V. R. is ſeiſed, and L. R., having good [ 170 
right to enter, doth accordingly enter manu forti, he might 1 H. k. c. 647 
be indicted notwithſtanding his right, and reſtitution ſhall . 34 
be awarded. = e Et bs 0+ 


| So The King ver ur Bengough, 5 | | | 
[Trin. 11 Will. 3 | 


| ]J NQUISITION for a forcible entry upon the poſſeſſion Upon an inqui- 

Jof Lanton, was taken upon view by one juftice of peace, tar e i 
and reſtitution awarded z and now the attorney-general juſtice, tx Dang * 
moved for re- reſtitution upon an afidavie made, that not deny a tra- 

when the force was found, the defendant tendered a tra- Verſe of the tour. 
verſe of not guilty to the inquiſition, which the juſtice of 
ace refuſed to accept; and per Curiam, (except Gould, Cro. Elis. 31. 
uſtice,) the juſtice of peace ſhould have accepted the f 6. 
traverſe, for fact was traverſable, and that the law *' we 


3 EL. Was 


* 


was taken” to be ſo: in. ihis court» during all the time the 
* Dyer 122, Ch, Juftire Keeling fat here: It is true, in * Styler it is 
359» 360. ſaid; that upon an indictment at ſeſſions, tlie juſtices 
may accept a traverſe, but thut a juſtice of peace, upon an 
inquiſition of a force taken upon. his view, cannot accept 
N a traverſe, becauſe it is a ſort of judgment upon his view; 

* but the law is taken to- be otherwiſe. * 
x Vent. 16. 6. The indictment was, that V. R. being /ciſed and 
4 pelt, Ee. che deſendant entered; this was adjudged ill 
for the uncertainty. 5 4 


- £ o 


7. So it is whe e the indictment e nt W. W. en- | 


— 


tered and diſeiſed him: for though a diſſeiſin may imply a 
Jͤ]0.ꝗN 8 
2 Roll, Rep. 8. Indictment, r. reciting the ſtatute 8 H. 6. to be 
46. (us.) If any one be expelled. ve difſci/ed, this was ad- 
| c Sages il; 2 the ſtatute is ſi aliguis expulſus & diſſeiſitus, 
in the capulative, and not in the disjunctiue, fo the perſon 
muſt be both expelled and diſſeiſed. N 


1 Vent. 306. 


[171] i MT Forgery, A 


1. The Queen verſus Goddard & al. 
_ Urin. 2 Anne. 214. Raym. 920. e 


1 Salk. 342. FT HERE is a ſhort note of this caſe in 1 Sa/k,, but the 
hn ten and caſe was as followeth: /; It was an indictment for 
* * forging an aſſignment of a leaſe; the indictment was, 

| (viz) Furatores, Sc. ſuper ſacramentum ſuum preſentant quod 
cum teſtatum exiftit per quandam indenturam quod W. R. di- 

miſſſſet & concęſſiſſet & per eandem. indenturam dimiſit & con- 

ceſſit, Sc. The defendant falſe fabricavit quandem aſſigna- 

* tionem_frve ſcriptum vel indorſamentum in ſcriptis, tenor cujus 

quidem afſignationis ſequitur; and then it ſets: forth the 

aſſignment, in ber verba; and at the bottom there was 

the mark of the aigner, for he could not write his name; 

| but no mark appeared upon the poſtea : Et per Curiam, 

® Poſtea Indit- the “ quad cum is well enough, for it is but an induce- . 
ment 6. ment to the fact; and when the indictment comes to 
| charge the forgery, it charges it in a particular manner; 
it is true, it is otherwiſe in an action of * for 
> "HE: ere 


T. 


chere guad cum is only recital and no poſitive charge: Ef 


per Holt and Frein the words $ ger eandem. indenturam en-. 
A 


 ceſſit: were a politive, averment of a leaſe, and had no relar 


tion to the igſtlatum exiſtit;, but Powell and Gould cumtra: 
And, per totam Curiam, the want of the mart. of the de- 
fendant upgn the paſtes was a. fatal defect, for by the 
ſtatute of frauds, &c. a leaſe is not aſſignable witho!: 

a writing ſigned by the party: But, per Holt, Ch: Juſt. 

the indictment had been for forging @ deed of alignment 
and the fact had, been ſet forth without any mark or 
ſigning, that might have been good, becauſe /igning is not 
neceflary to a deed, for in former times they were only 


ſealed and not ſigned (@) ; but now, ſince the ſtatute af 
frauds, &. an aſſignment by writing, if it is no deed, 
yet ĩt muſt be ſigned; and this being no more, it ought t 


do have been ſigned, otherwiſe it is no aſſignment: And 
nov the Court being informed, that there was a new in- 

dictment found againſt the defendant, they would not 

give judgment upon theſe exceptions, but ruled the de- 


endant ſhould plead to the figning : And per Holt, Ch, 
Juſt. the defendant cannot plead over in any caſe but in 


PSY 


% 


_ treaſon and felony ; and being found guilty, he-could not F 1724 5 5 


plead the other indictment pending in abatement (5), but 
| muſt plead auterfoits convitt. | 


(a) Yide 2 Bl. Com. 306. 91 () R. ac. Dong. 240. 


2. The Queen verſus Brown. 


Ire MENT for forging a cocket pro guing. farcinis 
* lim, Anglice, five packs of linen cloth; and being found 


Mod. Caſes $7. 
Indi&ment for 
forgery of a 


guilty, it was moved in arreſt of judgment, that the in- cocker for fire 
dictment was ll, becauſe: it was uncertain how much packs of cloth, 


cloth there was in thoſe packs; but adjudged, that it is 


good. 


* 1 Lev. 303. 


ſufficient to deſcribe the thing in which it is contained; as 2 Lev. 125. 


1 inſtance, * duas ſarcinas canapis, Anglice, two bundles of 


4 


861 


3. The King verſu Marſh. 


Vide 1 La. 


RKRaym. 991. 


IF not 8. C. > 


ONE Mar /e was found guilty of murder upon the cord- Information for 
ner's inqueſt, and afterwards the coroner inſerted the . 
names of two other perſons as found guilty by the ſame As 

inqueſt, Who, together with the ſaid Marſb, were in- 


dicted upon the ſaid inqueſt, which being tried at bar, 
they were all acquitted ; afterwards two of th: jury of 
the coroner's inqueſt made oath, that they found the in- 


dit ment only »gainſt Magd, and that the co.0ner took 


M4 the 


Hardres 31. 5 
Who ſhall not be 


a witneſs to an 
information for 


na a forgery. 2 Str. 


728. Bull. N. P. 
288. 2 Hawk. 


the indictment, it being in Bngh/®, and told them he muſt 


% 
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Tron ATION againſt the defendant for forgery, and 
4 for publiſhing a forged deed, knowing it to be forged: 
Adjudged, upon a conference with the judges of B. R. to 
whom one of the barons of the Exchequer was ſent, that 
no perſon who is or may be a loſer by the deed, or who 


c. 46. ſ. 24-,and may receive any benefit or advantage by the verdict being 
rr 
[173] Feoreign Plea. 

2a: n 


Dar ogaint the defendant in cuſſadia margſcall, upon 


a bond ſealed and delivered at Chefter : The defendant 


pleaded, that he was an inhabitant in Chefer, and, at the 


time of the action brought, lived in Chefter, &c, The 
plaintiff taking this to be a foreign plea, and therefore 


ought to be ſworn, which not being done, he entered 


judgment: But it was ſet aſide; for, per Curiam, a plea to 
the juriſdiction is no foreign flea, nor a plea of privilege, 
nor of ancient demeſne, which pleas are never ſworn: A 
foreign plea is where the defendant by his plea would re- 


move the cauſe of action out of the county where the 


plaintiff had laid it; but it is no foreign plea where the 
defendant agrees the place and county as the plaintiff 


4 


had laid it. 


2. Sparks verſte Wood. 


Z m of debt in London, the defendant moved for 
4 a prohibition, ſuggeſting, that he tendered a plea in 
the inferior court, that the cauſe of action did not ariſe 
within the juriſdiction of that court, and offered to make 
oath of it, and now would have made affidavit of the truth 
of the fact, and of his plea in B. R. Sed per Curiam: 
Oath ought to be made of the truth of the plea in that 
very court whoſe juriſdiction is denied; and, it appearing 
that he tendered ſuch oath after the Court was up, this 
prohibition was denied, for it ought to be done ſedente 
Curia, and in propria perſona, i 


—_ 173 


b Mod. Caſes 145. 
In what court 
oath ought to be 
made. 1 Ven. 

180. 333. 

Lutw. 1026, 

OY 567. 1 571. 

2 Mod. 273» 


1 Mod. $1, 
Poſt, 287. 


— - A 


Fraud and Covin, 


„ RY the ſtate 13 Blis..cap, 3. all fraudulent convey- 


ances as to creditors are made void; and by the 


Ratute 27 Eliz. cap. 4. they are made void as to pur- 
chaſers. | 5 

4 Now, upon the firſt of theſe ſtatutes, if a man 
gives his goods to his ſon, yet they are ſtill liable as to his 


creditors z but if he gives them to one of his creditors 
bona fide, without any truſt or covin, they ſhall. not be 


liable to other creditors. BY 

3. 80 if a man is indicted and gives away his goods to 
prevent a forfeiture, the king ſhall have them upon an at- 
tainder or conviction ; otherwiſe if he ſell them to one 


for a valuable conſideration, who had no notice of the 
; indiftment. N us; | k 


4. If tenant for life commit a forfeiture, ſo that by 
the entry of him in the reverſion his creditors may be de- 
feated, this is a fraudulent conveyance as to them. 

- 5. Upon the ſtatute 27 #/:z., if a man levy a fine to 
the uſe of himſelf for life, -remainder to his ſon in tail, 


and afterwards ſells the fee-fimple to V. R., he, as a 


purchaſer, ſhall avoid this conveyance, becauſe. it was 
voluntary, and therefore fraudulent; ſo it had been if he 
had ſettled the remainder on his wife, unleſs. there had 
been a conſideration or precedent marriage. 


2 Roll. Ab. 779 
Pal. — 


1 Vent. 257. 


Sid. 133. 
Moore 615. 


6, The 


Pic. Ch. 275, 6. The 1 made a leaſe for 8 years, in 
* truſt for his dau . till. marriage; and if ſhe married 
vith his conſent, then to her during the term ; this till mar- 
. - . »-  Fiage is fraudulent as to a purchaſer, hut after marriage it 
is good, becauſe marriage is an advancement to the 
Bat Hh ns daughter, and the huſbanc was drawn' in by this « Kurer : 
of Ot Er arg wh to marry her, 
2 Loy. tb... | "The huſband was a tradelmün⸗ and 'Kis wite 1 was an 
2 en, | ale” and he promiſed her, that if the would join 
N. F. 266. with him in a fale, of her land, and let him have the 
Prec. in ch money to pay his debts, that he would leaye her 400 “J.: 
213. About fix months after the lands were fold, he gave bond 
RY to N. R. to leave his wife. 400/.; e we 
— but good againſt creditors. 7 7 


- 3322 #7 


_ 


* a 


Smith verfus 9 
. 2 14. Raym. 1034. S0 


| | ns. NR afſumpſit, in which the phintiff de- 
—ů nt chred, that in conſideration he had promiſed the de- 

he upon mutual 3 play and to pay what he loſt; the defendant 
promiſes. promiſed: to play, and to pay the laintiff what he: (the 

09s Gi defendant) loſt; cumg. Ne that he (the plaintiff) had 

won fo much money ad ludum predif?, the defendant in 
confederatione inde promiſed! to pay it: The Court agreed, 

that here were mutual promiſes laid in the firſt count, but 

* 2 vent. 175 · that an * indebitutus would not lie upon thoſe promiſes ; 

g ir: 3 it is true, it was inſiſted for the Fu that the mutual 

1 Lutw. Whit- promiſes in the firſt count muſt be underſtood, as if re- 

year v. Chaney, peated in the ſecond, becauſe the play was upon the ſame 

Moor 776. agreement, and the money was alleged to be won ad ludum 

_ predie?*. But per Curiam, the fecond count is not the 

er for the firſt, for they are ſeparate and diſtinct from 

one another, ſo that the a ment laid in the one will 

not go to the other; and if ſo, then there is nothing to 

| ſupport this action but the mutual promiſes, and debt 

will not lie upon a promiſe, and confequently an indebi- 


ztatus will not; for there muſt * a conſideration, or 3 
7 Fro quo to Fupport i it. 


e. 
th Niese 8. C. cited by the name Roſindale os.” 


O K covenanted that his horſe ſhould. run four heats Vent. 53. 
the horſe of V. R. for 301, each heat, which 1 2. — 
bo Et. amounts to 120%. adjudged, that though he win Though the 


ry heat, he can recover no part of the money, for — ng 
C : 


though __ were ame i x! the 9 ; was — 22 
entire. 5 . Vide Bl. 2226. 


3. Ah hs 2 


1 NDEBITATUS afſumoſit for 201, won at cards, hes Aae of 
7 was judgment by default, and a writ of inquiry exe- ſumpfir lies for 
cuted, &c.; and, upon a writ of error in the Exchequer Ry at. 
Chamber, the error aſſigned * was, that a general indebi- 1 Salk. 23. 
tatus afſumpfit would not lie for money won at play; and _ 125 
the greater number vf the judges inclined, chat it would; [ I 76 
but per Holt, Ch. Juſt., and Pollexfen, Ch. Juſtice of C. B., 

that it would not, becauſe there muſt be ſome meritorious 

act, as a conſideration to maintain ſuch action; it will lie 

| againſt him who holds the wager, becauſe the law implies 

a po to in the money to the winner. : 


Guardian (a). 


A Guardian i is either W lomenoriun dune, 
He jp guardian is { ithe 
2. who is a is ſo either jure cm- 
muni, or jure naturali; the firſt as guardian ror} 
who is ſo either in fact or in right; the other de jure na- 
turali, as father or mother. 
3. A teftamentary guardian by common law, for the 
body of the pupil, was to remain with him who was ap- 
pointed by the teſtator, till the age of 143 but as for his | 
goods i it might be longer, or as long as the teſtator ap- f 32 H. 8. 
Pointed; and as to this matter there are ſeveral + ſtatutes, 0h. & lr. 
Roo you may ſee in the margin.” 12 Car. 2. = 


EDN See this ſubject very fully diſcuſſed in Harg. Co. Lit. 88. 6. n. 7. 
4. e 
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ann 
4. Guardianus datus, by the father in his life-time, or 

by Lord Chancellor after the death of the father. ö 
5- . And, laſtly, there is a guardian by cuſtom, as of 


orphans by the, cuſlom of London and other cities and 


. boroughs... 


* 


6. By the civil law, id quod a tutoribis arrogatur potius 


_ juſtitia quam aliena authoritate firmatur, therefore the guar- 


dian is to educate his pupil pro facultate patrimonii & dig- 
nitate natalium; and this word education comprehends food, 
raiment, lodging, phyſics and [chooling. © © 

7. He ſhall anſwer for what is loſt by his fraud, fault, 
negligence, or omiſſion, but not for any caſual events, as 
where a thing had been well but for ſuch an accident. 


8. He ought to ſell all moveables in a reaſonable time, 
and turn them into land or money, eſpecially if they 
were bona peritura, for thoſe: yield no profit; yet in ſome 


eaſes this rule may fail, as where the pupil is near being of 


age, and may want fuch goods. 


9. He thall pay intereft for money in his hands, which 


| he might have put out at intereſt, for in ſuch caſe he ſhall 


Where a father 

. &eviſes his child 

to a guardian, 

the Chanckry : 
cannot interpoſe. 

à2 Ch. Rep. 237. 


Vide 1 P. Wms 
8. 2 P. 
ms. 113. 


Hot. 16. 
Hob. 215. 
Lutw. 1188. 


$3 Lev. 39 5. | 
3 Lutw. 1182. 
"pp 


2 Lev, 162. 


be preſumed to make ufe of it himſelf. EWA, 7 
190. If 600. is due and in arrear from the infant's 
eſtate, and the guardian compounds it for 100/., the infant 
ſhall have ts" encfir of ſuch compoſition, and not the 

11. Now, as to guardianus datus, this caſe happened ; 
the father deviſed the tuition of his ſon, being ſeven years 
of age, to his mother-in-law, and died; afterwards the 
widow married her ſervant, and, being poor, the uncle 
gets the poſſeſſion of the infant, and ſends him beyond 
fea, but the Lord Chancelles ordered him to ſend for, and 
reſtore the infant; for, where there is a guardianſhip by 
the common law, this Court can order and intermeddle ; 


but where by ſtatute, as in this caſe, the Court cannot 


remove either the child or guardian; but we can and will 


make him give ſecurity not to marry the infant without 


the Court is firft acquainted with it. 


12. And as to a guardian by cuſtom, as in copyhold 
manors; if the copyholder has a ſon within age, and die, 
the guardianſhip doth de jure belong to the next of kin, 
to whom the lands cannot deſcend ; but by cuſtom it may 
belong to the lord of the manor, either to be guardian him 
felf, or ta appoint ue. ip” 
13. The father in a copyhold manor, and being a 
copyholder | himſelf, cannot, by virtue of the ſtatute 


22 Car. 2. appoint a guardian for his fon ; for there may 
be a cuſtom to the contrary, and to alter that cuſtom inay 
_ + be prejudicial to the lord of the manor. 


14. Where an infant has only a perſonal gate, the 
Eccleſiaſtical Court may appoint a curator or guardian as 
re” 5 10 


| 16 that; and may take ſecurity of ſuch curator by, bond, | 
for due performance of his truſt ; but it hath been a 
queſtion, Whether ſuch bond ſhould be taken in the name 
of the ordinary and commiſſary, or in the name of the 


ordinary only? - 


15. Bridget Hide's Caſe. 

; BY DGET Hide, being the daughter and heir of Sir 2 Lev. 123, An 

| Thomas Hide, and about thirteen years old, and her gt Ming 
mother having married Sir Nobert Viner, and ſhe being ber father. 
dead, the Court was moved for a habeas corpus to be di- law, the Court 
rected to Sir Robert Viner, in whoſe cuſtody ſhe was left, _ = to 
and who had no right to her, ſo that her aunt was guar- cegnftaneg nö 
dian at law; and ſhe being brought into court, it was to ſuffer her to 
ſuggeſted, that he intended to marry her to a great perſon, ag 18, 
but of ſmall fortune, though ſhe was already married to 313. 3 N. 
one Mr. Emmerton, by the conſent of her mother whilſt 304. 
living 3 which marriage being queſtioned, and the young 
child being aſked by the Court, Whether ſhe was willing 

to ſtay with her father-in-law? ſhe anſwered, that ſhe 
was; whereupon he was ordered to enter -intq a recog- 

nizance of 40,000 J. not to let her marry whilſt ſhe was 

in his cuſtody, and to permit her aunt to viſit her, - 


- c 
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1. Killow verſar Rowden. 
lun. 2 Wil 3. B. R. 


DEBT againſt the defendant as heir to his father, Carth. 126. 
without ſhewing how he vas heir ; upon riens per de- Sho. 248, 

ent pleaded, the jury find, that John Rovden, the father, 3 Hal. . 

being ſeiſed in fee, entered into this bond for which the Deb: 4 be | 

ſuit was now. brought, and afterwards he ſettled his lands ⸗Lainſt an beir, 

to the uſe of himſelf for life, remainder to his elde/# /on — ma gene 

in tail, remainder to his own right heirs, and died; after =o | 

Whoſe death the eldeſt fon entered and died, leaving iſſue 


a ſon, 


179 71 
5 2 ſon, who/alfs/ died without ide ſo that n 
of the obligor, who was now defendant; and the queſtion 
vas, Whether he had the eſtate by immediate ulgſaent from 
him, or from his nephew, who was the only ſon of his 
elder brother? Et per Curiam; Neither the elder brother 
or his ſon were ever ſeiſed of the reverſion, for they were 
ſeiſed of an eſtate-tail, and not of the reverſion expectant 

upon the determination of that eſtate; and if a 
uad been brought againſt the defendant, he ſhould not, in 
. xToft 14- b. making his title, have mentioned either his * elder: brother 
a 5 ren or nephew and yet they were ſeiſed of the reverſion to 
n ſome purpoſes, (vis, ) to give, to forfeit, 10 bein n. 
d join the miſe upon the mere right. 
Jago. 2. In debt againſt the heir che bond of his an- 
Fe Hud: 513+ ceſtor, he cannot plead that V/. R. is executor, and hath 
Hall be relieved afſets ſuffieient to pay the debt, becauſe the plaintiff ought 
| a. to have the benefit of his ſecurity, and by. conſcquende 
| = — his election 5 ra bat either heir or 3 but in _ 
439. B. Dyer caſe the heir by a bill in e againſt qemdbuſer: 1 
RK And. 7. be relieved. 7 quity 
cans Heir 3. Adjudged, that the hain le er ene without an 
„ ee 7 * lien and aſſerr, and even then no longer than be 


— 2 hath affe, for he is not bound to keep them till he is 


Plows. 440. charged; but if he hath | gets he ought to plead truly 
_"——_— 24 to confeſs them, otherwiſe a judgment general ſhall 


1 692-06 be 285 againſt him de territ proprivs for it is now me. 


— * ag es FR n = ne D 70 re 
_ * 


5 Rady _ Heſther. BY 
[Comberb, 344. 8. C. Carth. 353. 8. C.) 


1 122. Ta againſt the defendant as heir upon a bond of his 
* orgy 80 anceſtor; 9 riens per deſcent pleaded, the plaintiff 
air, good: replied, that he Rad lands. by.deſcent (a) ante exhibitionem 
bille, unde de debito pradict fee Potuit, & petit judi- 

cium Curie; and upon a demurrer to this replication it. 

was objected, that the plaintiff ought to have concluded 

to the coun 3 beſides, the replication is ill at common 

law, becauſe it is, that the deferidant-had lands by deſcent 

ante exhibitionem billæ, which may be true, and yet he 

| might have none at the time of che bill exhibited; it 
eg ai, 3. is likewiſe” ill by the “ ſtatute, for that directs, that where 
the heir ſellt ung lands which were" liable to the debts. of his 

anceſtor, before i any action brought againſt the heir, he Jhall be 

© anſaverable for" the value of the land fo fold,” which value 

- thould be tried by a jury, who, upon finding that ſuch 


(a) * the * bis father, and 6 344. 
lands 


3 *S 


. the eſtate - tail being ſpent) came to the ſecond ſon | . 


R bt 


therefore chte replicationffhoutt'be, that the Yefendant had 
lands by Ueſcerit, before, or at the time of the original | 
writ, We. without alleging unde de debito Fee en | 
an then en g rr Juilirium, Qc.; becauſe it is 
making the udlue part of his replication, and putting it 
upon the judgment of the Court, when it ought to have 
been erik 'by a jury: Bed per Curiam, the replication 
is good, for ough a 3 find, that what deſcended 
to dhe heir is not ſufficient to fatisfy the debt, and ſo may 
' falſify the value alleged in the rephcation, yet the plain- 
tiff ſhall recover to the value of the land ſold, be it what 


F. . Oſbaſton verſus Stanhope, 


DET againſt an heir ooo a bond of his anceſtor ;. the 3 Lev. 287. 

4 defendant pleaded, that he had nothing by deſcent Blues. "ent 

prater the reverſion exfectant after the determination of a heir, ” 45667 

leaſe for years; the;plaintifF replied, that he (the defend- ed, that he had | 
ant) had ſufficient aſſets I deſcent ; and upon a demur- Red aha 

rer it was objected, that this general replication-was ill, verfonem, not 
for that the plaintiff ought to have anſwered the preter : Sood. 

| Sed per Curiam, the præter is immaterial, becauſe the re- 1 Roll. 26g. 

. verſion which follows is not chargeable, for the anceſtor 3.77. 
had ſettled the lands upon truſtees to the uſe of himſelf Carty. 129, 

. for life, remainder to the heirs males of his body, remain- 

der to his on right heirs, with power for the truſtees to 

make leaſes, ſo. that it was a leaſe made by them, and if 

the reverſion ſhould happen before the eſtate-tail ſpent, 

be had ſtill but a reverſion after an eſtate-tail. | 
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Periot. See Suit of Court, 3. [ 1811 


1. Smattle verſus Penhallow. 
Hui. 1501. B. R. 214, Raym. 994+ 8. C. 


2 JN a ſpecial verdict in ejectment, the caſe was: The cuſ- Mod. Cafes 64. 


2 1 Salk. 188. | 
tom of a manor was, that a copyholder might ſurren- Cen that & 


der for three lives ſucceſſive, and that an heriot was due bn copyholder + 

, the Leach of every tenant; = copyholder ſurrendered to m'sht ſurrender 
W. R. for his own life, and for the lives of A. B. and — 

34 13 : | | 3 U. D.: 7 
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chat an beriot 


was due upon 


_  grath of every 


dead 


4 * 0 * 


C. D. and the queſtion was, Whether this was war- 

ranted by the cuſtom ? And adjudged that it was; and that 
it was no inconvenience to the Jord of the manor, for 
there could be no occupancy: But Powell, Juſtice, doubted, 
becauſe. of the ſtatute of bankrupts : Sed per Halt, Ch. Juſt. 


The ſtatute makes no difference; for if the copyholder 


 aQt of the copybolder himſelf. _._ _ 


becomes bankrupt, .and his eſtate is aſſigned by the com- 
mithoners, the aſſignee would have it determinable upon 


the life of the copyholder Wang and that the heriot 
would be then due, but not upon tl 


8 death of the aſſignee, 
becauſe it was ſo originally, and cannot be altered by the 


FEISS 1 


2. Oſborne verſus Sture. 
2 Lev. 2 late IN treſpaſs, the caſe was: A leaſe was made to Dorothy. 
* Edgcomb for ninety-nine years, if ſhe and Margery Upton 


1366. 2 Saund, 
230. Heriot- 


167. 3 Mod. . 


ſhould ſo long live, under yearly rent of 205. ; and alſo 
aſter the deceaſe of the ſaid Dorothy and Margery (her or 


their beſt beaſt in the name of an Heriot) , that the plaintiff 


 Ofborne married Dorothy Edgcomb, and in right of his wife 
Was poſſeſſed; and that ſhe and the faid Margery Upton 
were dead; and that the defendant took the gelding for 


an heriot after the death of Margery, &c.; and upon a 
ſpecial demurrer it was objected, that an heriot ought not 


to be paid, for this being an Berior-/ervice reſerved on a 


leafe, is of the ſame nature with all other ſervices reſerved - 


on leaſes, and that is to be paid whilſt the leaſe is in being; 


but here it was determined by the death of Margery, and 


there was no reverſion in the defendant at that time: Two 


| Judges were of that opinion, but two more held, that the 


defendant had a reverſionary intereſt in that inſtant of 


time that Margery died, and that the ſeizing the gelding 


Way, and what 


A private way 
1 Hawk. 476. 
+ Is : 


Ax 


ſhall relate to that time. 
; 


4 un, or communicates with a great road, it is a high- 


way, but if it leads to a church, or to a vill, or to a particular 


buouſe, 


Am | | = 

Koala it is cn way, and in a hi ightway, which"ls ' 

called Via Regia, the king hath only the Rae - ge for him- 
oil i 


ſelf and the People; for the freehold of t is in the 
lord of the manor, or in the owner of the land on each 
ſide ; and if there are trees and other ren there, the7 
belong to him. Di 
2. Now, as to reparation of each, a private way is to Who a re.” 
be repaired of common right by that will or Hamlet where Pair highways » 


and private ways. 


it lies, hut a public highway'is to be repaired by the whole , Hawk. ch. 76; 


pariſh, unleſs ſome private perſon is bound to do it either f. 5 


uy preſcription, tenurt, or encroachment. 
3. But ite e tee years cannot be charged rations: tenu- 1 
at go 


re (a), becauſe t es with eee ſand the ter- cannot be charg- 

ſon are obliged, Salk. 336. 2 | 2 e teau- 
Where a highway lies over an open field, and the Ceo. cr. 366. 

Joie of the field turns the way to another part of the field Where a hgb- 


way is turned to 


for his own convenience, of encloſes the field for his own ,corher place, he 


benefit, and leaves a. ſufficient way beſides; he is bound who tums it _ 
to repair and maintain that way at his own charge, and he — 3 it in 
muſt make it paſſable, though it was foundrous before; Vide x Bf. 45x 


and if the way is not ſufficient, any paſſenger may break 


don the encloſure and g6 over the land, and juſtify it till 


a "ſufficient way is made, and in this caſe the jury are 


only to inquire if it is the ancient way, if it is encloſed 
for the profit of the owner of the ſoil, and if it is found- 
rous; and it being proved that it was impoſlible to make. 


the way becaufe of the foil : Per Curiam, lex neminem cogit © 
ad impeſſibilia ; but in this caſe the defendant had bound U 18 3 ] 
himſelf to make the way dad? by encloſing the field; and ' © © 


| that if he would take . the encloſure, the charge would 


fall upon the pariſn. Et per Curiam, though he hath made 
the way as good as it is capable of being made, he ſhall 


not give that in evidence in diſcharge of the information, 


but he may give it in evidence in mitigation of the fine. | 
5. Information y_ a common carrier, ſetting forth, Mich. 17 Car, 
that no *vaggon ought to carry more than 2000 weight; Egerly's caſe. 
Information 


and that a defendant uſed a waggon with four wheels, plats cot 
& cum iniſitato numero equorum, im which he carried 3000 mon carrier, for 


or 4600 weight at one time, by which he ſpoiled the high- overloading his 


- '. Waggone 


way leading from Oxford to London, (viz.) at Lobb-lant, in cayer g8. 


| the pariſh of Heoſely ; this was” adjudged” good, though” it 


was laid generally at Lobb-lame, without ſhewing how 2 


perebet in length; becaũſe the nuiſance was alleged, for a 


the way leading from Oxford ts Londen, and Lobb-lavie was 


mentioned only for the venue; and though there was no 


particular meaſure expreſſed how” much ok the way was 
ſpoiled, it ſhall be intended all Lobb-lane was Ipoiled 3 
Jikewiſe, though it ſaid that he \ene inf forma 


* (a) Qeres Ifit mould not be'ratioe” wheteit is hel vp for years maybe 


 PRESCRIPTION1S? Vid 7 Med. 55. Charged 74:1 
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133 pajue and Cry. 


rum, without ſetting forth what number, yet the inform - 
ation is good, becauſe it was the exceſſive weight which 
* he carried that made the nuiſan ce. 
Noy go. Latch. 6. The defendant was indicted for ſtopping the king's 
5 zileng., ' highway in Kenfngton, without ſetting forth any bound- 
+ $5, ftop- aries or abuttals in the way, leading from ſuch a town to 
ping a 8 ſuch a town, yet adjudged. good; for a highway ſhall be 
3 gte. intended to go throughout the kingdom; but it is 
44: Lace 3h otherwiſe, if the indictment had been for ſtopping a 
3 Haw 27. private way. | | . 4 


7. Upon an indictment for ſtopping a highway, the 
po ned og courſe of the Court is, that the defendant may 'be ad- 


admitted to a mitted to a fine upon his ſubmiſſion, and a certificate of 
jy _ repairing either before or after verdict; but, if after verdict, 
Js e$rache do mag there muſt, be a conſtat to the ſheriff, that he may return 
is repaired. that the way is repaired, for the verdict being a record of 
(5 IS ___ © conviction mult be anſwered by matter of record. 
1 Vent. 256. 8. Indictment againſt a pariſh, for not repairing a 
; * highway ; upon not guilty pleaded, they cannot give in 
8 that evidence that another is bound to repair, for, if that be 
mother is bound the caſe, it muſt be pleaded; but where a private perſon 
to repair, forit is indicted for not repairing, he may give in evidence 


muſt be pleaded. ! a "I « , 
r Hawk. that another is to repair, becauſe he 1s not bound of 


ch. 76. . 9. common right, as the pariſh is. 


; 2 3 


* "IE: 


viii Statute 8 Geo. 2. ch. 16. 


r 


[184] 


5 


1. DEFORE the ſtatute of Minton, the king had a cer- 

D tain farm or rent out of each county in England, 

for keeping watch; and ward; and by that ſtatute the 

counties were diſcharged of this rent, being enjoined to 

| do it themſelves. . - : | Et $245 

Noy 155. Where 2. The perſon robbed ought to give convenient notice 

3 eee thereof, as ſoon as he can; and being robbed in the hun- 

bales | Vide s dred of A., and not knowing the confines of that hundred, 

G.2. . 16. he goes into the next hundred and gives notice there; it 

"hp * is ſufficient, for that hundred ought to make hue and cry, 

N. p. 183. and by that means the other hundred of A. will know of 

Wr 205. R/ ˙— tMm 3 al 

s Ser 3. If after a robbery a hundredor ſells his lands, the 

| os the charges Purchaſer or leſſee is liable, for it is a charge upon the 
after a robbery land itſef . 3 ws 
done. Vide 2 Saund, 423. March. 11. Hutt. 125˙ Be 2 

| oy * 8 4. The 


Imparlance. 184 


3. The party robbed is not bound to purſue the rob- The perſon rob= 
bers himſelf, or to lend his horſe for that purpoſe ; and if wy e. e 
he knows any of the robbers he muſt enter into a recog- e 
nizance to proſecute; but ſtill he has remedy againſt the 
hundred, if they are not taken. e 
5. And if any of them are taken within forty days Sid. 11. Where 

after the robbery, or if they take them before the plaintiff che hundred is 

recovers, the hundred is diſcharged. fs, 67, vt Gan: 
6. The party robbed muſt make oath before a. juſtice Of the oath to 

of peace, that he did not know the robbers, or any of be made of the . 
them; this he is enjoined todo by the ſtatute 27 Elia. cap. 13. 3 oe tg . 

Therefore where an action was brought on the ſtatute of the ctioeoen 

hue and cry, and upon not guilty pleaded, the plaintiff brought. 

had a verdict; it was objected on arreſt of judgment, that 

no time was laid of the examination before a juſtice of 

peace within twenty days before the action brought, which 

V0 LT EFT 
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 __. Jdeot, See Remainder. 
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Imparlante. 


1. The Queen ver/us Rawlins: 
895 _ (Mich. 4 Annæ, B. R.] | 
AY information was filed againſt Razv/ins on the firſt day Mod. Cafes 242. 


of Michaelmas term, on which day he was bound by 1 ES | 


recognizance to appear, and accordingly did appear, and to another term. 
prayed an imparlance. And per Northey, Attorney-General ; 


4 Formerly, when the defendant came in by habeas corpus, or 


upon his recognizance, he was to plead inſfanter, that if a 

declaration in a civil action is delivered the firſt day of 

Michaelmas term, or at any time before Craſtin Animarum, 
though the defendant is not bound to plead ſo as to try 
the cauſe that term, yet he ſhall plead ſo as to enter, and 
that the defendants ought not to have greater indulgence 
on the crown ſide; therefore, in this caſe, he inſiſted 
that the defendant ſhould imparl only to Craſt. Animarum 
of that term. Et per Halt, Ch. Juſt; Imparlances may 
be to a day certain, or tn 8 of the ſame term; 
8 . 12 WP 7 i 97 4: 7 23 


= „ Bo this: or from one term to another; and that it was reaſonable 
Wm this caſe to give the defendant leave to imparl, not to 
4 2 a day in the ſame term, but to a day of another term; 

| becauſe, if a ſummons had iſſued, and proceſs. had been 
= | continued, he might have ſtood out to another term, but 
= | ++ »., might have been brought in before the end of that term, 
= and then he muſt have pleaded infanter, and ſo he fhall 

| do now m another term. GE: AG net 


> $9 4 vn ae. 


es 5 m. 9 Win. 3. Ld. Raym. 285. S. C.]. | 

Where an im. JHPARLANCES are allowed in general actions of 
e Dr 

t. Fh, Ch. Juſt. If it appears upon the record that an 

imparlance was due and denied, it is error; but then 

ſuch error muſt appear on the record. | 

7 To imparlance is allowed in a homine. replegiande,..or. in... 

N afſize, becauſe it is felinum remedium, unleſs upon good 


7 treſpaſs, but not in a ſpecial claiſam fregit. Et per 


: 4 ” : ; *4 : 5 , 
j ' 4 
+ k * ** Y OC A * 
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þ auauſe ſhewn. 
' 


= - Jndicment, See Reſtitution 3. 
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1 1. The King ver,us Knight. 
= | i Ld, Raym. 527. S. C. 
= 18. 355. TH defendant was indicted, for that he being nuper 
= $1 = receptor, &c. did falſely indorſe twenty Exchequer 
Gene = billes quaſe recepte efſent. pro cuftumis, &c. in deceptionem, &c. 
Ĩ᷑ be judgment was arreſted, for that nuper receptor doth 
not import that he was the king's receiver; then to ſay... 
Falſo indonſavit ug /i receptæ efſent, is no direct charge of 
any thing which is criminal; it is true, it is ſaid in decep- 
tionem domini regis, but that is only matter of inference 
and concluſion; whereas the charge continued in every 
indictment ought to be ſo certain, that the defendant 
may know what anſwer to make, and that the Court may 
ſet the fine in proportion to the offence; and likewiſe, 
that if the defendant ſhould; be indicted again for the 
; fame fact, he may plead: anterfoits convidt ;; it is true, the 
= jury have found, that | the, defendant fulſa indonſavis, but 
. that will not fix a guilt, for they are only to, find the 
contents of the indictment; and if that will not amount 
to a crime, the adverb, fal/e, will not make it ſo. | 


Javiftments _ 


Anonymous. F 
Tin. 2 Anne. "8 


ME defendant was indicted guare vi ©& armis. centum Indictment for 
oven, Tc. ccpit, and a motion was made to uaſh It, re- e 
For that it was no more than an action of 5 Butt wick the words! 
per Curiam, An.indictment will lie for taking goods forei- © violenter, and 

&, but then ſuch. taking mult be proved, 7 A breach roof mace 

of the peace ; and ed the goods are the proſecutor's Comb; 7. 1 Haw. 
jo — yet, if he take them i in that e * c. 60. b 25. 

8 198 


* 


+ | Anonymons. | j ihm 
Trin. 7 Will. 3+ 7 * n WAN 


PNDICIMENT for ſcolding was quaſhed, becauſe it Indictwent for 
was not aid to be ad magnam pertiurbationem paces do- ſcolding quaſhed. 


| h. 75. 
Ming reging, nor an. or of ny ſuorum. c NEE RITY 


* 


e The Sag et Halliday, $3 * + ot 


raden Fiuin 0 1 a 2 Keble 471. 
Kt forth, that they were ouerati, Ke, ma inquire 1 tte 15 12 — 19. 
* 278. 2 
ling ah the body of the county. | Hawk. ch. 25. 
. x26. S. O. 5 Mod. 115. 6 Mod, 9b. I Keb. 933. Comb. 374. 


5. The King ver/ius Hetiatidi and Ghent. 


＋ defendants being overſeers of the poor, were in- Indiftment 
..* diced for refuſing to account, bc. for money by ft overicers 
them received z and upon a demurrer to this indictment n 2 
it was objected, chat it ſet forth they had collected divers count. 
ſums x5 money, but did not ſay bn much, and this 
made the indictment uncertain : But Holt, Ch. Juſt. held, 
That it was [not} neceſſary to ſet forth how much money 
they had received, it being impoſſible to charge them 
with every particular ſum, and the indictment is for re- 
fuling to come to an account: But a more material ob- 
jection was, that the indictment ſet forth, that they 
eorum uterg. converted the money to their own uſe; but 
as to that it was held, that the cheat of one is the cheat 
of the other; but laſtly i it was objected, that this indict- 
ment would not lie, becauſe another remedy was pro- + Polls 15. 


vided by + the ſtatute, and of this the Court L (a). 8. P. 
() Fide 1 Burr. 145 — 808. Cowp. 524. 
2 


z 


05 -  Fndiffment t. 


| 6. | The King verſus Hall. | 


erer dent was a table, and he was indlbed 
| | 1 4" gued cam Humfredus Hall, being à conſtable, had 
= + ſeized eighty half-crowns, which were ſuſpected to be 
= | OO +22. * Celipped, and refuſed to deliver them to a juſtice of peace; 
9 ttzis was held to be an offence, but not indictable (a); be- 
= Antes For- fides, tlie fact is laid by way of recital ® quod cum, Q., 
wo (a) Quere, If this point can be law ? Queen v. Wyatt, 2 Burr. 864. K. v. 
| 1 Les Led. that a public officer js. Fogtle. ; „ 
inddictable for neglecting or refuſing to (3) IndiAment quaſhed for this de · 
perform his duty. Jide 1 Salk. 380. fect. 1 Salk. 371. | | 


5. The King ver/as Stonehouſo. 
1 Tkleach. 8 Wil. 3. 


Ingifment for a JNDICEMENT againſt Elia. Stonehouſe, for that ſhe in- 
eee Ge tended to deprive Henry Bradſhaw of ſeveral ſums of 
3 9. S. P. money, did falſely and malicioufly accuſe him of felony, 
Vide Str. 366. and of robbing her; this indictment was adjudged ill, 
bpbpPecauſe it was for a fact not indictable, it not being laid 
by way of conſpiracy, ſo as to make it a public crime; and 

it being only a private wrong, the party hath his remedy 


* 


by action on the caſe. 
e | e, 


8. The King verſus Bakeſtraw. 
p ĩ˙˖ 


kene wert wi TAI defendant was indicted at the Old Bailey for 
for ufary: Vide. fury, and being convicted, he brought a writ of er- 
& Mos tg." ry "and the judgment was reverſed, becauſe the court o 


0 The King verſus Atkinſon, 
IndiAment for a THE mayor of Newcaftle, being a juſtice of peace, 


N wrong * made an order, that the Company of Tanners there 


tes 7. S P. ſhould admit one Yung to be a freeman of that Company: 
2 Hawk. ch. 25. The defendant Atkinſon, who was maſter of that Com- 
e. pany, and being ſerved with this order, refufed to obey 
Zn it, and for this he was indicted : Bur, per Curiam, it is 
not indictable, for it is only a nonfeaſance and particular 


wrong done to another. 8 


vd nt. 


10. | The King verfur S6vill. 4 65 


a een Was quaſhed, becauſe there was no 


eerie to its 
The King wh Gorge." . 


I defendants were indicted at the ſeſſions held i in 
| the city of Morcgſter, for keeping an open ſhop in 
the ' ſaid city, not being free thereof, contrary to an 
immemorial cuſtom there; quaſhed, for i it is not a matter 
e a 


12. The King verſur 1 wee iu 


| Tur juſtices. made an order, that the defendant mould 
; pay. Stephen . Paine, à tailor, 71. for work done, 
which = (the defendant) refuſing to do, was indicted; 
but it ee. for it is a matter not indiable. ay 


ere The King "FR Bradford. 


4 wy defendant was indicted for not curing! the pro- 
ſecutor of an ulcerated throat, as he had agreed 

uaſhed, for it is no public of- 
effect than an action on the caſe. 


and undertaken to do; 
fence, and no more in e 


4 4 The W. A Steer 2 47. 
(Tan. 3 Annæ.] 


THE defendants were indicted, for that they þ iſcerunt, 

1 Cc. & wiginti carpas de bonis & catallis of the Pr 

ſecutor, did take and carry away : Per Curiam, the 92 

could not be bona & catalla of the proſecutor, unleſs 
were in a /tex-pond or trunk, but they might be pie 
ſues | in a cloſe pond, and this is ratione /oci, becauſe they 

: could not ſwim away; "ue they would not WI it upon a 
motion, 


15. Anonymous. 
(Mich. 2 Anne, S. C. 2 Ld. Raym. 991. 
bb the defendant was indicted for aſſaulting and beating a 
= cuſtom-houſe officer in the execution of his office ; 


op this indictment was quaſhed, becauſe by the ſtatute * 
: E 


Vide 2 Burr. 


”_ 


4288 


1 ; 


there was no 


5 


[199] 


What is not in- 
dictable. AM 


e 
* 


1 Ld, Raym. 
366. Indictment 
quaihed, for that 
it was not for a 
public offence, 
1125. Str, 893. 


Mod Caſes 183. 
Indictment for 
taking 20 carps, 
de bogis & ca- 
tallis ſuis. 


Offence not in- 
dictable, if ano- 


ther puniſhment _ 


is preſcribed by 


13 & the ſtatute, 
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Antes 5. 8. P. 13 & 14 Car. 2. a particular method of puniſhing of. 


_ & magiſtrate not 


— = voy 


9 
N 


71 
4,0 


Vide 2 Hauk. priſomment, by the juſtices of peace : And per Curiam, So 


Str 25-1£-4 it hath been reſolved by all the Judges at Serjranf's Im, in 


$32. = a cale between the King and Watſon (a. 


(a) Quære, If this is not an offence the act being merely poſitive. Vide, 
it common law? If ſo, indictment as tothe offence, 19 C. 3. cb. 69. 
ould unqueſtionably be maintainable. ne nad 


* 8 4 5 ae, 
4 be * - %. 4 * 2; * 1 Ne * 7 8 — K og 13.4 7 ** 1 1 * * * 
—_ F 2 ; 1 A „ ACS SAEA 4 A 3 2 a = ” * a * „ { 
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* 9. ; ö F b * . 9 "gh . Ei 77 9 © AY 
15 a + 3 A 4 * — F n bY, 3 1 a : 13 


tie , a0 Rem tosg. 8. C. 2 Sake. g Sl 
Mod. Cafex 124. T HE defendant was indited for ſaying to the mayor of 
Words ſpoken to Saliſoury* "You, Mr. Mayor, 1 care not 2. fart for you ; 
in execution of and, on another day, for ſaying to him, you are a rogue 


his office, 'ndt ani a el: and upon'a_demurrer to this indictment it 


| 8 was infiſted for the defendant; that theſe words do not ap- 


pl. 2. pear to be ſpoken of the mayor in the execution of his office, 

£2 and therefore'this indiĩctment would not lie; he cannot be 
II Rep. 95. impriſoned for ſuch words, neither can he be + indicted: 

, Holt, Ch. Juſt. Theſe words axe not indictable, becauſe it 

doth not appear that the mayor was in the execution of his 

office, nor that he was a patent officer; for it would have 

altered the cafe, if it hack appeared that he was 4 ice of 

dence by commiſſion from the queen, for then he would 

. been indictable, becauſe the words would Have been 

an aſperſion upon the queen and upon the government in 

general by whom he was employed; but here it doth not 

appear he was a juſtice of peace, or if he was, it doth not 

appear that he was 1 or appointment of 

the queen, but of the corporation; it is true, if theſe 

words had been «written as they were ſpoken of the mayor, 

an indictment would haye laid, for /itera feripta .manet ; 

and there are many caſes which prove, that the fame words, 

2 $4. 270. when t written, are actionaple [indiZable}, which are not 

Lev, 139+ ſo when ſpoken: Ft per totam Curiam, Words which directly 

25 tend to the breach of the peace are indictable, as where 

one man challenges another to fight, and the commiſſion 

of eye and terminer, de propalationibus verborum, is to be 

underſtood of words ſpoken againſt the government, or 

which amount to a ſcandalum magnatum, c. But, for 

theſe. little offences contra bonos mores, the law has made a 

proper proviſion z' and that is by requiring ſurety of the 

peace, or for the good behaviour, and by committing the of- 

fender if he refuſe to find ſuch. ſureties; or if he ſpeak 

ſuch words in court, they may proceed in a re 

againſt him, by fining him for a contempt ot the Court, 

and by committing him till he hath paid the fine : Caſes 

Cited contra, vis, 1 Cro. 503. 2 Bulf. 139. Mod. 139. 


. 
> 


17. l 0 75 155 


THE defendant was indicted on the ſtatute 5 Els. or Mot. Quant, -* 
uſing the trade of a barber, not having been apprentice Inditment for 
to it for ſeven years; and a motion was made to quaſh, it, — 


becauſe it did not conclude contra pacem: But per Halt, is nat con- 


Ch. * Juſt. There can be no reaſon for this objection, for — 5 


it would be very hard to make a barber”s having a man by ch. 25. —— 


conſent to be contra pacem; beſides, it is laid to be contra 2 Kale Hit. 288. 
an flatuti, and therefore this indictment is good. But ey Ab. 109. 

er Powell, Juſt. and the other Judges, every act which is 191 
contrary to the law is ä to the peace, and a heh 
of the peace: Therefore by the other three Toi contra 


2 fal Ohs Juſt.” this indietment was A der li 
; 1 18. ee 
8 Tas. a Aang. 
In Ut caption of the indictment was * * of the Jurat' & onerat', 
_ did net * 4 


jury praborum & legalium haminum, &c. jurat' & are 
erat, without ſa ing impanellat, and for that reaſon it t 1838 
Was nee quaſh it, da Fenn . 2 


19. The Queen verfur Coteſworth, 
* 3 Anne. ] 


| Tu N was indicted, for abuſing Dr. Rare. Med. * 
and it was objected againſt the caption, chat it was — — 
furatores pro domina regina & corpore cum jurat! & onerat', com”. » Hawk. 


Ce, now it ſhould not be + pre domina regina & eee won f. 126. 
, „ but wk ape com l it was ee * 


20. The King 3 Keate. 
{Kill 8 Wil. z. 1 Ld. Raym. 138, S. C.] 


Hue was 4 indicted upon the ſtatute of ſtabbing, for that 5 Mod. 287. 


drew his ſword and ſtabbed Zames Melle, he bau- | be gr 


Ing not wy Arucb; f but did not ſay, having not a weapon firft without ſaying, 


drawn ; and concluded. contra farmam /tatuti: The better having a weapon 


| 2 was, that the indictment ſhould ſet forth, that the — 
l hag not. a rn firſt e 1 of Hiſt. 186. 
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Cie Ld. | THE defendant was indicted for enticing an apprentice 
* port to depart from his maſter, & ſeipſum abſentare from 

18. 80 his ſervice ; it was moved in arreſt of judgment, that this 
80. 4ndit- indictment was naught, becauſe it did not appear, how 
n i 175 Be abſented, and there was no averment that he did 
Aablant, vill not abſent; it is true, it is implied, but it is not expreſsly al- 
„ leged; and, as to the principal matter, Holt, Ch. Juſt. 
TE held, That the ſeducing an apprentice to abſent was not 

| indictable, becauſe it doth not affect the public. But per 
[ 192 ] Powell, Juſtice, It doth affect the public as much as the 


perſuading a woman to abſent from her huſband, becauſe 


o 
= 
by 


it tends to deſtroy the firſt foundation of fociety. But, 
per totam Curiam, This indidtment is naught, for not 


a recognizance to appear to a new indictment, which he 

. did; and afterwards he was indicted de novo, for that he, 
together with A. and B., intending to oppreſs Muriell, did, 

in the pariſh of Sr. Giles's in the Fields, in the county of 
Middleſex, procure him to be arreſted pretextu warrant!, 
and brought him before one Chamberlaine, a juſtice of 
peace in the pariſh of St. Margaret's in the ſaid eounty; and, 
intending farther to oppreſs him, perſuaded the juſtice to 
refuſe bail, though good bail was offered, and to commit him; 


= 3 that the apprentice did ab/ent; it is true, the 
= . word abſentare cauſauit implies, that he did ab/znt, but an 
| indictment muſt not only ſhew the cauſe, but the effect 

= 1--- which follows the cauſe, And afterwards, in Trinity term, 
=_ - lit was» adjudged, that an indictment would not lie for 

=_ ſleducing an apprentice to leave his maſter, but only an ac- 

4 tion on the caſe; or if it was a forcible taking him away, 
7 | then an action of treſpaſs per gued ſervitium amiſit. 

=_ 22, The Queen ver/us Tracy. 

| Mod. Caſes 30» HE defendant was indicted, for that he procured one 
= 3 1 1 Muriell the profecutor to be arreſted by a warrant 

4 juſtice of peace from a juſtice of peace, &c. and perſuaded the juſtice to 

not to take bail. refuſe bail, but did not allege that any bail was offered ; 

1 9 r G. and that when IAuriell was committed, he (the defendant) 
_ 8 1 * . 2 

gg. erxtorted divert ſums of money from him, but did not ex- | 
1  preſily allege, that Muriell war committed, nor what ſum 

3 evas extorted from him; and for theſe reaſons this indict- 

4 ment was quaſhed after verdict; for it being a complicated 

Þ offence, the defendant muſt be guilty of all or none ; but 

7 they would not diſcharge him without he firſt entered into 


and 


Inditment. 


and avers, that he awas committed, and that Tracy perſuaded | 


the gaoler to lay him (the proſecutor) in irons, who by 


192 


that means exforted 51. from him, &c. Upon not guilty 


pleaded, the defendant was found guilty; and now it was 
objected in arreſt of judgment, that here. was a mu/-trial, 
for the venire was only from the pariſh of St. Giles, 


| whereas the fact did ariſe from the pariſh of St. Margaret's, 


as well as from the pariſb of St. Giles's. And per Curiam, © | 
This is a plain-miſ-trial ; but yet the defendant hath for- 


feited his recognizance, becauſe: he was to try the cauſe 
with eſfelt, that is ſo as the Court may proceed to judg- 


1 ment; and if defendants will make ſuch faults on purpoſe, 


their recognizances {hall be eſtreated, or a ſcire facias ſhall 
be brought thereon in this court; for B. R. may take 
either courſe, unleſs the defendant will enter into a recog- 
nizance to try it again de novo, which accordingly was 
done, and the defendant was tried and found guilty again; 
and it was inſiſted for him in arreſt of judgment, that his 
perſuading Mr. Chamberlaine the juſtice to refuſe bail was 


only matter of opinion, and that the extortion was not- 


by the defendant, but by the gaoler; ſo that es was no 
offence charged in this indictment againſt the defendant, 


11931 


ſor the reſt is only taking a man upon a lawful. warrant, 


which is no crime. But per Holt, Ch. Juſt. He is guilty 


even of the oppreſſion and extortion committed by the 


gaoler, becauſe he procured him to be wrongfully put into 


gaol; for if V. R. wrongfully impriſoneth V. V., and the 


gaoler detains him till ſo much is paid, in ſuch caſe, he 
Who was the priſoner ſhall have an action of falſe impri- 
ſonment againſt V. R., for impriſoning and detaining him 
until he paid ſo much money; and this is a taking by 
V. R., and it muſt be illegal to uſe any unlawful means to 
oppreſs another. It was held in this caſe, that wherever 
a juſtice of peace may by warrant arreſt a perſon, he hath 
authority to bail; and that, before any indictment found, 
the juſtice may grant a warrant for apprehending a man 
for a miſdemeanor, and bind him to the peace, or over to 
the ſeſſions. EE I id: „ 

In the caſe above- mentioned it was held, that where the 
defendant is indicted, he cannot ſend a plea into the oſſice, 
without giving ſecurity to try it at his own charge; but if 


he come into court, he may put in his plea, and the 
put P 


2 Hawk. ch. 23. 
ſ. 18. ch. 15. 
. 54% 


Court is bound to receive it, but then he muſt be commit- 
ted, unleſs he give ſecurity to try it; and if he chooſes to 


be committed, then the trial muſt go on at the charge of 
the proſecutor; but if he give ſecurity, the trial mult be 
at his own charge, eee | 


-- 
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goods, knowing pleaded, he was convicted ; and it was moved in arreſt of 
3+ & 5% is the clay, for which he ought to be indicted, and not 


” 2 1 ik > 3 


_ Calous letter. pleatled, he was found guilty ;, and afterwards he brough 


een, 4. ſhop, and aſked her to ſhew him ſome linen, which ſhe 
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23. The King wer/as CGroſs. 
I [Hal 23 Will: 3. B. R. 1 Ld. Raym. 711. S. C.] 
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Indictment for 
buying ſtolen 


. 
„  #nowing them to be folen; and upon not guilty 


Vide ftat. 22 G. judgment, that by the ſtatute the buyer is made acceſſary 


for a miſulemaanar ar treſpaſs, as he was in this caſe, and 
ſo it was adjudged; for per Holt, Ch. Juſt. at common 
law, this offence was more than a treſpaſs, it was evidence 
: as an acceſſary not preſent, but after the fact was done. 
190 1 anden. Fr: a tbl of: EEC 
119414 24. The King ver/as Summers. 
7 Lex. 139. HE defendant was indicted at the ſeſſions, for writing 
1 ** m2 ſcandalous letter to one Mellith, concerning a young 
» n a 0 : . : WAS 657k — 
writing a ſcan. Woman whom he intended to marry: Upon not guilt 


9 4 41 & 
— , 
. 5 


a writ of error; and the error aſſigned was, that this was 

a private letter, for which he was not puniſhable by way 

of indictment; or if an indiQment would lie, yet not 

before the juſtices of peace at their ſeſſions. 'Sed per 

Curiam, This is an offence, and indiQtable before the 

Jiultices in ſeſſions, becauſe it tends to the breach of the 

Raym. 276. * Adjudged, That where a perſon came to a ſemſtreſs's 


ning away with did, and delivered it into his hands, and then he run away 
ds, Ke. Kel. with it, that this is felony; for though the goods were 
[at by mg en delivered by the owner, yet they were never out of her 
3 poſſeſſion, becauſe though the contract might be begun 
© bl by aſking and telling the price, yet it was not perfected; 
and the ſubſequent. act of his running away doth plainly 
ſhew his intention to take the goods feloniouſly before the 
property was altered, for Which he was indidted, con- 
. — /f ²ĩ⁰˙òꝓ:ßt˖ 7˙ mA ⁰ >- 
2 Vent. 991. So where a man, who had no manner of a title to a 
— 6 houſe, brought an qiectment, and procured an affidavit to 
Inditment for be filed of the delivery of the declaration to the tenant in 
uſing the proceſs poſſeſſion, and, for want of appearing and pleading, got 
—— judgment at his own ſuit, and then ſued out an Baber⸗ 
poſe. 3 Iaſt. 108. Faciar po He, and got a warrant thereon from the high 
| bail of Weſtminſter, directed to one of his bailiffs, who, 
with the plaintiff himſelf, turned the defendant out of 
poſſeſſion, and ſeized all the goods, and converted them 
to his own uſe ; this was. adjudged felony, for which he 
was indicted, convited, and executed, for he made uſe 


of the proceſs of the law, with a felonious purpoſe. 


% 


** 


885 195 * 


Induction and Inflitution. | 


„ pat ATRONS did « ori n an all clinechies 974 collation Seld. Tithes, 
and livery, as they do now to free 1 804 till 2 20 8 88 
dwer was extorted from them by canons. 3 
2. Where the archdencon makes a mandate for in- Noy 134. 
duction, if it-is executed by one who is not refident within 
the archdeaconry, yet it is good. | 

3. Morgan was admitted and inflituted to a benefice z Inftitution alone 
afterwards one Glover was preſented, admitted, inſti- neg — 
tuted, and inducted; then R. R., the king's prefentee, againit a com- 
was inducted; „ and then Morgan was induftd;” and mon perſon. 
Glover entered; and the. queſtion. was, Whether R. X. Wise 174- 
or Glover had the better title ? Et per Curiam, Morgan be- | 
ing infituted, that was. a plenarty againſt” any common per- 
ſon, therefore the induction of Glover was void, and he bu 
but a mere E which was defeated by the induction 
of R. R., the king's preſentee; and likewiſe by the in- | 
duction of Morgan, who had the firſt right, ſo that each 2 Roll. Rep. 153. 
of them had a better right than Glover ; therefore R. VF 
. maintain an * a him, | 


Infants. _. 
1 Anonymous. 


Ir, was held, That an infant cannot be a rb Juror (a), What ales he 
4 attorney (5% bailiff (e), or member of parliament (d) ; but 1 be; what 
he hes be a mayor (e), ſhe eriff,, gaoler, or fleward of a court, 5 

| cent; but not by purchaſe, unleſs granted to him in 1 196 + 
2 or- ad exercendum-per ſe vel deputatum ſuum (F). 

2. That his leaſe Which he makes, without reſerving What leaſes 


rent, is void ; if rent is reſerved, it is voidable, and ſo is ar * him are 


(a) Hob, 325, (3) March 92. (e) Vide Rep. B. R. i 
(e) Co. Lit 172. Equi. Ca. Abr. 6. Cent. 226. 

(4) &. 7 8. . 2 M. ch. 25. . 8. (1 Vide 3 
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196 


What contracts 


made by him are 
good, what not. 


Inkants. 
a leaſe made to him; but his leaſe of ejeQment is 5 


good (a. at 
4. That al contracts for We and Aon 


cern his perſon, are as for debt, rel, c, or 
learning, Ec. But 23 if e E | 
concern his perſon, as if it is to repair his houſe (b), or to 
carry on his trade (c), neither ſhall his contract to be an ap- 
prentice (d) bind him, unleſs. in London, and Free it is 


0998 eG; the cuſtom (e). 


oney borrowed for. neceſſaries binds him, if he 
apply it accordingly ; but if miſapplied, then his contract 


is not binding ( 


All acts of neceſſity bind him, as ; preſentations to 
benefices, admittances, and grants. of copyholds (g), and 


his acts which have no colour of advantage to 


ot MN a legacy. 


him, or which are without any conſideration, are void; 
but his feoffment is only voidable, unleſs livery is made 


by attorney, and then it is void (þ). 
7. A Judgment by default, after his appearance per 


guardionum, ſhall bind him; but not if he never appear, or 


if he doth appear in perſon and make default. 
8. He cannot anſwer but by guardian, but he may 


How he muſt 

ue and be ſued.- ſue either by prochein 22 * by guardian; and his ſuit 
# Jones 177. by Bein amy is by the ſtatute, and that is where 

he ues his guardian, or where his guardian will not ſue 

9. His acts in pair, as feoffment or other deeds, may 

be avoided by plea or entry, after or before he is of full 

age, and ſo may his deed of bargain and ſale ; but his acts 

on record, as his fine levied, recovery ſuffered, or ſtatute 

| acknowledged, muſt be avoided by: writ of error or audita 
; ' guerela during his nonage. | 
For what he is 10. He is puniſhable for yermilive alto, for en 

3 Bae Abe _ for perjury, for not coming to church, for cheating with 


falſe dice, for batteries, for ſander, Er. 


(a) R. that a leaſe by an infant, (4) Vide Cro. Car. 179. Calire 26. 
without rent, is only voidable- Zonch 3 Bac. Abr. 547. 
v. Parſent, 3 Burr. 1794. See the (e) As to the general points of this 


.caſe at large, for much learning upon paragraph, vide 3 Bac. Abr. 132. 


this ſubject. 


(f) Vi 1 Salk. 279., and notes 


(2) Bo. & vice 1 Burr. 1717. 2 thereto. Co. Lit. 72. b. 


4 * 
& 
#* 


| 0 ee. ac. Cre. ae. 794. | ner (9) Vide 5 Bore 751. 
1063. 4 2 


, 
” - 
. 


Information. — 197 


Inn. 9 Will. 3. 1 Ld. Raym. 344+ 8. C.) 


Ars againſt an executor for money lent to his 5 Mod. 3668. 
teſtator; the defendant pleaded, that his teſtator was See 1 Salk. 386. 
an infant; the plaintiff replied, that the money lent. was 11 1 
for neceſſaries, and good; for an infant. is chargeable for for money 35 


money lent, if it is laid out oor neceſſaries, according to his buy neceſſaries. | 


« 4 


degree; but all that is at the peril of the lender. — 


12. Williams ver/us Harriſon. 
Trin. 3 Will. z. 5 
A PJUDGED, That if an infant accepts a bill of ex- He nay glad 
change, he may plead infancy upon an action fancy to Hos 
brought againſt him, becauſe the cuſtom of merchants e 
is part of the law of the land; and it is not a local | 


cuſtom, as in London, for an infant to bind himſelf ap- 
prentice, Se. ; | : 


13. Score verſus Bowles. 
(Mich. 2 Will. 3.) _ 


IN replevin againſt three, they all made cognizance by Where infancy is 
1 attorney, and judgment being given for the plaintiff, a 2 in 

vrit of error was brought in B. R.; and the error aſſigned al not be ff. 
was, that one of the three defendants was an infant, but ſigned for error. 
it was diſallowed; for per Holt, Ch. Juſt. this matter Vide Str. 25. ac. 
was pleadable in abatement, and therefore not aſſignable 


* * 


Information, s) 


12 The King verſus Roberts. 
LPaſeh. 4 Will, 3. B. R.] 


INFORMATION againſt a common ferryman, ſetting Information not 
Forth the accuſtomed rates to be, (v7z.) for the paſſage ras ke 
of a man and horſe, 1d.; for a ſcore of oxen, 7 d. ; for à 1 $þo. 189. 1 
2 Peace | 7”. ſcore 4 Mod. 100. | „ 


_— On 
rv m He ere _ 
IE? 3 — a — — 


— E 
r 4 1 


hal relate to + © 


298 formative; = 
* 3 Bulk. 317. * of ſheep 2 4 3 and that the 4 being the 


2. za. ferryman, from ſuch! » day to ſuch a. day, did = of 


2 Leon. 38. ſeyeral of the kin s ſubjects, unknown, divers ſums of 


- 1 Roll. 80. 


x Mod. 133. money exceeding! "ancient rates (z.) for the paſ- 


Poſtea 6. Ld. ſage of one man and a horſe 2d., for ſcore of oxen, 


ar #15 1 % Cc. Upon not g guilty pleaded; the defendant was 
7 575 and news. found guilty; but '® the 5 gment was arreſted” for the 


ro the 6th ed. uncertainty” as to what t 1 * did take, and of 


| I 15 whom, and of bow many perſons; fe 
| . e per ons; or eve N Was 2 
C. 175 e oilence. "of 7 5 


8 4 


The EY W Tayler. 
track. 2 Aunm, B. R. 2 Ld. Raym. 879. S. E.]. 


Information on for NFORMATION g the defendant; ſetring forth, 


ſpeaking 
. n 4 he, on the 3oth day of January, proditor ie, ſpoke 
the Jeud;” theſe. words, (viz.) King. CHakLEs . Fifi was. rightly 


ſerved in having his head cut of, and it was. a pity, that his 
two ſons, CHARLES and JAMES, were net ſerved ſo too, in 
aontemptum Gulielmi tertii nuper regis, legumque faarum, Oy 
ad malum exemplum omnium aliorum in hujuſmodi c cafu delin- 
guentium, ac contra pacem dicti nuper regis, &c, Upon not 
guilty pleaded, the defendant was found guilty z and it 
was moyed in arreſt- of judgment, that theſe words were 
| ſpoken of the dead, and they are not averred to be ſpoken 
With an intention to prejudice the government; and they 
are not aggravated by the word proditorie, becauſe that is 
2 only to treaſon, which this is not. Sed per 
uriam, Theſe words affect the living, though they were 
| ſpoken of the dead; and they advance a commonwealth 
principle contrary to law; and therefore there needs no 
averment that they were ſpoken with an intent to injure 
the government, for the words import a crime of them- 
1 5 ſelves, and endanger the queen and monarchy; and 
Trogh Pas though + the crime is only a miſdemeanor, yet the word 
ugh Pines proditorie is proper in this information, becauſe this miſde- 


caſe, 
meanor has a tendeney to treafon; and ſhews a treaſon- 


{ 199: ] able intent in the ſpeaker. He was fined forty marks, 


* but a Poor * . to nn twice in the pillory. 


3. The . Holford. 


Whete a thing e againſt the defendant for ſubornation 

of perjury, ſetting. forth, That whereas in curia domini 
*coram ipſo rege ap, We Am in com \Mildhſex, one 
s -meper- de D. in com Surrey, oatmeal- maker, had 


laſt antecedent, 
where ate #6 


indebted 


e impleaded the defendant A i, or that whereas be was' | 


> "ov LD 4 * Y 
e e d 
Z*% 5 * 2 | a e 
: 2%. I 4% 
4 * 
* 


Was not pre 


4 


Ifdlebted to the plaintiff in 2he pariſh of St. Clement's Danes, +» 


in rom” predif”, and promiſed to pay, &c.; and that 
whereas, upon an accompt ſtated between them, the de- 
fendant was found in arrear, &c,, and promiſed to pay, 
Sr and the defendant pleaded not guilty ; and at the 
trial did procute one V. K. to ſwear, that he was preſent _ 
at the r, the ſaid accompt, Sc., Wkereas in truth he 
ent, Sc. To this information the defendant 
pleaded not guilty; and the cauſe being tried at the N 
Prius, in Middleſex,” he was found guilty; and it was moved 
in arreſt of judgment, that the fine would be entire; and 
therefore, if either of the aſſignments was naught, no 
judgment could be given; but this objection was diſ- 
allowed, and thereupon another objection was made, 
( vir.) that the cauſe of action being laid in Szrrey, it 
could not be tried in Middleſex; and here the cauſe of 
ackion was laid in Surrey. It is true, it is ſaid, that the 
defendant was indebred to the plaintiff in the pariſb of St. 
Clement Danes, in cont! predia”, which muſt be in the 
rounty of Surrey, becauſe that was the county laſt-named, 
and therefore it muſt relate to that county, which is very 
true, (viz.) ad proximum antecedens fiat relatio; but that 
rule hath an exception, (viz.) niſi impediat ſententia, as it 
plainly doth in this eaſes _ e 


4. The King ver/us Gall. 
(Hill. 10 Will. 3. B. R. 1 Ld. Raym. 370. S. C.] 
| 'T HE defendant bought and ſold live cattle in the county 1 Salk. 374. 
of Norfolk, not having kept them ſo many weeks as 1 . eg 

required by the ſtatute * 5 & 6 Ed. 6., and thereupon an A a., be 
information was brought againſt him in B. R. in Middle- in proper coun- 
ſex. And per Holt, Chief Juſtice, who ſaid ten judges 9% + | 
had reſolved theſe points. 3 15 et 

1; That the ſtatute + 21 Fac: t. did not extend to any f Cap. 4. 
offences created by ſubſequent penal ſtatutes, fo that proſe- | 
cutions on ſuch ſtatutes are not reſtrained to the proper [ 200 ] 
county; but that informations upon penal ſtatutes made 
before that af, 21 Fac. 1., muſt be brought in the proper 
county where the fact was done. 5 | 
2. That an action of debt upon the ſtatute + 5 Eliz, f Cap: | 
for uſing a trade; not having been apprentice to it for ſeven | 
_ years, muſt be brought in the proper county where the of- 

ence was committed, and not in B. R., unleſs the fact was 

done in that county where the King's Bench fits, and then 
the action may be brought in Middleſex ; and Holt, M.. 
Juſt. denied the caſe of ¶ Barnet and Hughes to be law, $ 1 Vent. % 
which is reported in many books, , Ny 
"Voc 1m © - 0 . Debi 


* i 
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Who ſhall bes 5. Debt upon the ſtatute 23 H. 6. againſt. the mayor. 
a common 1". Of Dercheſter, for a falſe return of a burgels to parliament, 
, | ee 5 bo OS oe” 1 a 
not. by which ſtatute 40 J. ig given ts the king, and 40 l. tothe , 
„ party grie ved, and not returned, ſo as he ſue for the ſame 
auithin three months after the beginning of the parliament, or 
fo any other Perſon who, in default of him fo choſen, ſhall ſue 
for he ame": The perſon. choſen did not ſue within the 
three months; but the proſecutor aſter the three months, 
and before the end of one year next following, ſued out a 
latitat, but not within a year aſter the offence : Phe queſtiorr. . 
was, Whether he ſhould be taken to be a common informer? 
and fo by the ſtatute 31 Elia. ought to bring his. action 
_ within a year after the offence, which was not done in this 
caſe; for the latitat was ſued within a year after the end of 
three months, in which time the party grieved was allowed 
to bring his actien, The better opinion was, that he 
was no common informer, becauſe there was no time 
limited by the act when the proſecutor ſhould bring his 
action; he ſtands now in the place of him who ſhould 
have brought his ation within three months, and he was. 
no common informer z if he had brought his action for 
the whole 80 J. lam pro domino rege quam pro ſeipſo, he had 
been within the ſtatute; che plaintiff had judgment. But 
per Holt, Ch. Juſt.” a latitat cannot be a commencement 
of a ſuit upon a penal law (a), 4 Mod. 129. Culliford 
verſus Blandford, at the king's pleaſure : This ſtatute is 
confirmed by 20 Rich. 2. cap. 1., with an additional pu- 
niſhment, via. a fine to tlie king upon a trial at bar, the 
e Bet was acquitted. 3 Med. 117. Sir John Knight's 
ca 1 ö 0 / aps: 150 Wy. N i s 
Antes 1 8. P. 6. Information againſt the defendant for extortion; 
| letting forth, that there is a common paſſage and ferry- 
boat, for tranſporting people and cattle, at ſuch rates, 
ſetting them forth; and that the. defendant being a com- 
[ 201 ] mon boatman, did, carry, at ſeveral times, ſeveral perſons, 
and ſeveral ſcore of ſheep; and that during that time he 
did extort de quibuſdam ignotis, for the; uſe of the ſaid boat 
in tranſporting, (viz.) pro tranſportatione cujufſibet equi 2d. 
Et pro quabuſlibet viginti ovibus 4d. &. fic ſecundum, ratam ;_ 
after a verdict for the informer, it was moved in arreſt of 
judgment that the information was ill, becauſe it is not 
fajd from whom he extorted thoſe, but only. de quibuſdary 
_ 3gnotis, and no particular time is mentioned when he ex- 
torted, nor how many. ſcore of ſheep were carried over. 


Et per Curiam, Every taking is a ſeveral offence; and if 


C4 


this information ſhould be good, it may as well be ſaid, 
(a) R. That it is a ſufficient com- But it muſt be a#zally ſued out Within 
mencement. Cartb. 234. Show,'353. dhe limited time. 3 Bur, 1241, 


1 | 


I . * 3 , . 
SB f 


that an indictment for battery pil dergobd, ſetting forth, 
_ 


| that he bear / many of the king's ſubje etween ſuch a 


day and ſuch a day; the judgment was reverſed. 4 Med. 
LOCO. The King v. Roberts. V : 2 


1. Lunne vert Dodſon. 
| [Paſch, 1 3 Car. B. R.] 


* . 


| AN inhibition is either Zominis or juris; it is ne vißt. The effects of an 


— 


inhibition. Burn 


tationem facias, wel aliquam furiſdictionem ecclefaſticam in | 
contentionem 2 A 1 ee e 
biſhop viſits, he inhibits the biſnop; when a biſhop viſits, | 
he inhibits the archdeacon; and the reaſon is, to prevent 
Tcandal and diſtraction, and this continues till the relax- 
ation of the inhibition, which is not till the laſt pariſh is 
" viſited; and then it is entered nalla parochia reftat viſitanda, 
for he may hear of no faults till he come to the very laſt - 
STE OTROS | 5 
: 2. Now, after ſuch an inhibition upon a metropolitical 
viſitation, if a lapſe happens, the biſhop cannot inſtitute, 
becauſe his power is ſuſpended, and therefore the arch- _ 
biſhop is to inſtitute z for it is not only penal in the biſhop 


ſo to do, but the inſtitution itſelf is void, becauſe it is an [ 202 ] 


act of juriſdiction from which he was ſuſpended. _ 

| wi But it may be a queſtion, in the caſe of a collation, _ 
Whether, if a lapſe happen, the biſhop may collate ? be- 
cauſe it is a kind of title; but the better opinion is, he 
cannot, becauſe it is not by way of intereſt, but by way - 
of proviſion for the cure, and to ſupply the negligence of 
the patron; this appears, becauſe the patron may preſent 
at any time after a lapſe, and before collation, 
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Innuendo. See Libel 4. 
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it | -— FS 2. A DJUDGED,T That hav or more receive a joint 
WE N e _ damage, they may join in an action; as where'two 
w_ 2 Wilen 414- bat er brought a mandamus to the official to ſwear 
—_ them, who refuſed and; made a falſe feturn, they may 
=_ 1 join in a ſuit againſt him for ſuch falſe Yeturyy but, where 
—_ 5 the 1 are ſeveral, the parties cannot join. EC Ns 
by 8 "vii an e owed 20 lite Bey un erecuror; and 10 l. more in 
| i r tis own right; one action will not lie againſt him for the 
1 = 8 1 whole money, becauſe there muſt, be ſeveral judgments, 
* nos 171. S. P. | 
1 5 Rep. 87. 1 Se An. on on the cſs and an action of treſpaſe, __ 
F Vent. 22 7, 366. and trover, may be joined in one action, becauſe the 
_ Bt foundation. of both are on .a wrong, and not guilty is a 
_ = and whit 1 not. good plea to the Whole; but gt and trover cannot be 
_ Al, 9. 3 Wil. joined, becauſe there muſt be different pleas. See 2 Wil 

| 245,386. — 319, as to this point. 5 
| nl Sid. 245 2 4. Caſe ani trover was brought againſt A | LT for 
. Wilſon zr. , money delivered to lim; this, was adjudged ill after a 
1 5 [ 203 J verdiQ; becauſe it is not founded on a wrong. alone, but 
a % cuſtom of the wal). and A general verdict could 
1 , e be nat bary 

8 1 Lev, 107, Sd. 5 1 5 leſſor made a Jeaſs to 1 . who Sed 
_ | Do od ps to 7 afterwards the leſſor aſſigned one moiet 1 of the 

j | Join in ons ac- reverſion to B., and the other | moiety, to E adjudged, 

tions . that both of them may 1 in one action of covenant 
8 . gagainſt V. R., the leſſee, for 107 repairing, for it i is no more 
—_— | than a perſonal action to. recover. agen, in which 
Z MEFs 4 tennnts in common may ig 15 
wet ee 6. In actions perional, Where a tort is bye common 
1 | TI law, and a tort by ſtatute, they cannot be joined; ſo it is 
_ = - Jenk. „ where a contrack is by common lav- and by cuſtom. 
wo + Treſpaſs vi& 7. But, where ſeveral.torts are by common law, they | 
.. armis, and tref- may be joined, if perſonal; as for inſtance, b Fo 
OO a aſe o rob ad jet 
3 e they require differcht Judgments. 2 Wilſon 319. 2 
i + Wilen g. . 80 where ſeveral contracts: are e by common "By as: 
4 | = - AD debt upon ſeveral bonds; debt upon a mutuatus and 
__ © Judgment, or debt for rent and indebitatus for money lent; 
4 | Do, | for though one plea will not anſwer both, as in an action 
= = of debt upon a judgment and upon a vulhiatius, yet there 
= is the ſame proceſs and judgment; but it is not fo in torts 
i| 5 and contracts, for the proceſs — * are not the. 
8 ſame. ©. 
E 
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9 A8, Ss, Noe which the plain 8 a fix 31es Pe 7 
— defendants ; ſetting forth, that he loaded a ſhip where- 2 . 
of thef were owners, and that bon undertook: the goods lere beds 75 

- ſhould be carried fately, but that by their negligence the is quaſi ex con. 


ſaid goods were damnified by freſh water: Upon not git — 4 pe 
guilty pleaded, it appeared at 2 trial, that there were all,” - — „ 
more part- owners of this ſhip than thieſe fix defendants; ee 

and becauſe all the part-owners muſt be equally. ORC outs ĩ os 

the action being qua ex contractu, the Court held, that 1 

the defendants ſhould take advantage of it in evidence by. 7 5 3 


for where the plaintiff brings an action on the cafe, 
he ought to declare acgording te the truth of his caſe; — 
if the jury ſind a contract made by more than againſt Po, ry 
whom the plaintiff had, declared, it is a variance: and if ; 
this had been pleaded in abatement with a traverſe, ab/que 24 woof 
hoc quod ſuper ſe afſumpſit tantum,. it _— "ſep ill, N 275 8 5 2041 


it is no more than the general iſſue. 


ooo). This 3 is not lu. Vids note to 5 0 | in el. 1 
5 pay 2p . 22 it's bo 2221 | MW 1 
a 1 5 vn. 3. B. R. Td, Tay s. 2 Yo $97 E | | 
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Ix: 
1 HE plaintiff declared againſt E common carrier, 575 5 Mod" 90 1 
one an was In affumpfit, and the other was in Salk. 20. Vent. 
233. Aſſumpſit 
trover; this was adjudged yl after a verdict, for the one and moser er, 
ſounds i in contract and the other i in tort; the like caſe is be L *. 
5 B. & E. 249. A 
1 Sid. 244. but. ill reported: Et per Holt, Ch. Juſt, 3 Rep _ 
tenants in common may either join or ſever 1 in debt, but in 105, Sir W. WOE 
ayowry they muſt ſever, - becauſe it goes to the realty ; Jones 251. 
therefore if three tenants in common diſtrain three beaſts, 


each of them muſt avow- for one e beaſt, 


* 


6&4 2 4 * y fy: 
1 3 > þ 7 
121151 * * 


ee and 3 in Com: : 
mon. aer in Action, 10. 


ee 25 Serjean' ESE: on this title are chiefly what was 
„ faid by Holt, u N 's caſe herez 
44 Later mene Poll 204. 1 ore 


*£* 
84 


IB. 
F : 


What makes a 1. 4 pens there, are tio 4 1 life 3 of 

* in 59 them hath an eſtate for his own life and for the 

« jointenancy. life of bis companion; and for that reaſon, if one of 
them makes a leaſe, it ſhall continue not only during the 

* life of the leflor, but after his death, during the life of 

his companion; for the leaſe, which is only derivative, 
mall continue as eng as. the origins). eſtate out of which 
it was derived. 
2. But this ſhems-. contrary 10 he te, 
Where it was held, that he hath only an eſtate for his 
own life, and a poſſibility of ſurviving his companion to 
be entitled to his part; and therefore, if he grant over 
his eſtate, that poſſibility is gone; and if he die, the eſ- 
tate of the grantee ſhall revert to him in the reverſion. 

3. Goods, or a term for years deviſed to two equally, 
makes a tenancy in common, and not jointenants, becauſe an 
equal benefit is intended to both, which cannot be if all 

| muſt ſurvive to one; but /ands to fu equally makes a 
"1 Vide x Salk. 226.  Jaintenancy, for having them for life there is no inequality 
between them; but 2 deviſe to two equally and zo their 
Heir makes a tenancy in common, becauſe the word Ait 
© would be in vain if they were feintenantt. 
4. So a deviſe to to, part and part alike, they are 
_ tenants in common and not jointenants, for there can be no 
* Gouldl, 183. parties between ntenants : : + But a deviſe to teu equally 10 
. be divided by V. „ they are not zenants in common till 
7 after the die on i is made. 
Sr. 259. 5. Deviſe to his two ſons, and to the heirs of their 
. bodies, but that his executors ſhall enjoy it till they come 
i + to their ſeveral ages; the ſons are jointenants for hfe, be- 
cauſe the eſtate hath (a) ſeveral commencements, for each 
may enter at his full age, but not to gain an eſtate, but 
on i the 3 and profits. 
iſe to two, equally to be divided; and to the 
- dw they are . by virtue and force * the 
laſt word. 
(#) 3 If the word nt i nt here ominted? 


7. Where 


— EET 


Idintenants and Tenants in Common, 205 

7. Where a bond is made to two, the obligees are 1 laſt. ſect. 

. Jointenants,. and the ſurvivor ſhall have the bond and the 2. 
duty; ſo of covenants, debts, and contracts at common 
8. Thuee were jointenants of goods, and two of them 
brought an action of trover, without the other; ad- 
judged, that the defendant might plead this matter in 
abatement ; but if he plead not guilty, the plaintiffs ſhall - 
not be nonſuit, though this matter appears upon evidence, 
but ſhall recover damages for their two parts. ; 

9. One jointenant granted, bargained, and ſold all his 1 Vent. 78. 
2 Saund. 96. 


2 Vent. 113. 


eſtate and intereſt to the other; adjudged, this is a good 
conveyance, and ſhall paſs his moiety to his companion, 
for the word grant amounts to a releaſe, confirmation, 

and ſurrender, as well as to a gift, but then the party 8 
mult plead it as a releaſe, for one jointenant cannot grant 1 206 ] 
to another, therefore he muſt plead quad relaxavit, and N 


: not quod concęſit. EEE Sie ud ts 1s. aries 
* = 10. Two tenapts in common; . R. brought treſpaſs 


againſt one of them: Adjudged, that he may plead in 
abatement, that he is tenant in common with another, 
but if he pleads not guilty, he cannot give it in evi- 
11. And yet if one tenant in common bring an action 1 Vent. 214. 
of treſpaſs againſt another, the defendant may give it in à F< Pos 
evidence; the law is the fame between jorntenants. 3 33 
12. Tuo jointenants for lifes one made: a leaſe for Noy 157. 
ainety-nine years, to commence after his death, if the Vide Lit. See. 
other ſhould ſo long live; the other ſurrendered : Et per 239. 
Curiam, The leaſe is good in point of creation, and ſhall 
continue, though the leſſor dies, if the jointenancy had 
continued; but that being ſevered by the ſurrender of the 
other, there can be no ſurvivorfhip, and therefore the 
leaſe will determine by the death of the leſſor, for his 
leaſe as to ſurvivorſhip depends upon the continuance of 
the jointenancy, which was only a mere poſſibility, and is 
now deſtroyed, and by conſequence the leaſe is ſo too, 
and ſo it would have been if they had made partition; 
but it had not been ſo if both of them had joined in the 
leaſe, and afterwards had made partition or ſurrendered, 


13. Fiſher verſus Wigg. 
(Hill, 12 Will. 24.4 Raym. 622. 8. 8.1 


of © HE caſe was: /7 The father being ſeiſed of a copy- 1 Salle. 3911 - 
hold of inheritance, ſurrendered the ſame to the »/e ING 3 the 


of his five children, equally to be divided, and to their heirs qren, equally to 
reſpeFively; the aneſtion | x they were ßſointe- be divided, and 
peZively, the queſtion was, 9 they . nants © their heirs re- 


— 


20 ↄJointenants and Tenants in Common, 


| ſpectively, makes nants or tenants in common! And per. Gould and Turton, 
# e © "Juſtices; They are terants in common, becauſe the laſt dif- 
: tributive words, (viz.) and to their heirs riſpectively, ſhew, 
| that it was the intent of the ſurrenderor it mouse be ſo, 
Vel. 23. Dyer which, in the caſe of a copyhold and of an“ uſe, ought 
10 ½%/% / > tobe purſued: But per Holt, Ch. Juſt. They arc jointenants; 
as to this eſtate being copyhold, that js not to be re- 
garded, for that will no more paſs by improper words 
than other eſtates, and this is not properly an fe, for 
there is no cefiui que _v/e in this caſe, vor any ſtatute 
1 | operation, but the ſurrenderees are in from the lord of the 
= manor, and the ſurrender to the uſe of ſuch perfons 
| ſhews only the intention of ſerving: ſuch eſtates aud limi- 
tations; ſo that this uſe is no more than a gift to five 
children, equally to be divided, and that is a jojutenancy and 
not a tenanty in common, and for theſe reaſons following: 
[ 207 ] | Hint, Becauſe the words equally to be divided, import no 
5 more than the precedent words implied, (v/z.) that the 
children ſhould have all alike, which they cannot have if 
they are not jorntenants. Secendiy, The words equally to be \ 
diuided, doth not make them tenants in common; becauſe, 
as tenants'in common they muſt be ſeiſed pre indiviſo, as 
to the poſſeſſion, whereas thoſe words divide their tenancy 
and poſſeſſion, and whenever the eſtate comes to he di- 
$i vided, they ceaſe to be 7eriarts in common; therefore it is 
abſurd to fa that thoſe words create an gate in common. 
And laſtly, Jointenancy is favoured in law, which neither 
loves fractions or diviſions of eſtates; but if this was 
2 . a Tenancy in common, then the temements and tenures 
would be multiplied, for here would be five copybold 
eſtates, and five fines to the lord of the manor, inſtead 


_ of one before, 


OO 2 © 44. Pullen verſe Palmer, 
ons evan 


| 5 Mod. 71,150. FN 'Feplevin for taking ſeveral cattle, the defendant 
888 avowed in his own right, for that V. R. was ſeized in 
may diſtrain, bot fee of, &c. and granted a rent-charge to A., B., and C., 
— 4 and ten more, who granted to the defendant and to teuelve 
1 Balk. 390. more; and that four of the ſaid thirteen are ſince dead, 
f and nine alive, of whom he is one; and that for one year's 
rent, due at ſuch a time, he diſtrained : Upon a demurrer 
to this plea it was objected, that the defendant ought not 
only to juſtify in his own right, but that he ought hkewiſe 
to make conuſance as bailiff to the reſt, who were living: 
Et per Holt, Ch. Juſt: One jointenant may diſtrain, but he 
cannot avow ſolely, and therefore this avowry muſt abate, 
becauſe it is always upon the right, and the right of this 
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Ifſues Joined. 
tent is in all of chem; and therefore the Court cannot ad- 
the right of the retorn. - habend. to one alone; for 


judge 


207 


which he (the defendant) ought to have made conuſance, 


as bailiff to the reſt ; and this is like a * repleader, where 
the defendant may avow de novo. Tenants in common 
may join or ſever in debt, but they muſt ſever in 
avowry, for the reaſon before- mentioned (viz.) becauſe it 
goes to the realty ; and therefore, if three tenants in com- 
mon diſtrain thirty beaſts, one of them muſt avow for 
ten, the other for ten, and the third for ten more. But per 
Curiam, + The huſband may diſtrain for rent due to 
his wife, and avow for it alone, becauſe the right of the 
rent due is in him alone. on 
15. The effential difference between tenants in common 
and jointenants is, that tenants in common hold their lands 
either by ſeveral titles or ſeveral rights, but jointenants 
hold them by one title and by one right; but there is 
no. difference between them as to the poſſeſſion, and the 
manner of taking. the profits. 
16. Tenants in common were not compellable at common 
law, before the ftatute, to make partition, no more than 
jointenants; and per Holt, Ch. Juſt. in ſuing out a writ of 
partition, the party never ſhews whether he is a tenant in 
common or jointenant. | | 


® Inſt, 146. 3. 


+ 2 Cro. 282. 


The difleience : 
between tenants 
in common and 


jointenants. 


[ 208 ] 


Tenants in com- 
mon not compel- 
lable to make 
partition. Co. 
Ent. 413. 


Iſſues Joined, 


1. ] N replevinthe defendant avowed for rent arrear upon 
leafe made to him 1 O96. 11 Regis apud F. The 
plaintiff in bar replies, that the avowant did not make the 
leaſe to him on the ſaid 1 Ocrob. 11 Regis apud F. in man- 
ner and form, Q.; and upon a demurrer to this repli- 
cation, per Curiam, the day and place are here made part of 
the iffue, whereas they are not material, for a demiſe at 
any other time and place would be ſufficient ; he ſhould 
have 0 non demiſit modo & forma. 
2. In covenant upon a leaſe, the breach aſſigned was 
for non-payment of rent ; the defendant pleaded nil debet ; 
adjudged upon a demurrer to be an ill plea. | 


ALIVE, and con- 


Vor. III, cluded 


Z Vide Com. 
3. The plaintiff ſued as adminiſtrator ; the defendant 
Pleaded, that N. R. was adminiſtrator, and yet alive; the 
Plaintiff replied, THar V. R. was noT 


2 Lev. 12. 
Where the day 
and place is 
made part of the 
iflue, it is not 
good. See poſtea 
6, 2 Saund. 317. 


3 Lev. 170. In 
covenant, &c. 
where nil debet 
is no good plea, 
Pleader, 2 V. 14. 


1 Vent. 213. 
There muſt be & 
negative and af- 
firmative to 


make an iſſue. 


eluded to the country; and, upon a demurrer to this re- 

plication, it was adjudged ill, for though the matter is 

contradictory, yet there muſt be a negative and an affir- 
1 mative to make an iſſue. „ EL RY Set Ps 
Raym. 98. 4. Debt upon bond conditioned to pay all fuch. ſums 


Where the plez, 2g ſhould be expended in ſuch a matter; the defendant 


h atus eſt | 
N pleaded payment, & hoc paratus gſt veriſicare; the plaintiff 


* Wang Str. replies non-payment, & hoc paratus gſt verificare; and, upon 
| 485 8.95. a demurrer to this replication, it was adjudged ill, for he 
ought to have concluded 1o the country, 

| [. 209 1 g. In debt upon bond conditioned to render an account 

| x Saund. 112. Of all ſuch gcods of V. R. as came to his hands; pan 

'_ Where hoc pa- oyer the defendant pleaded, that no goods of V. R. came 

| — 3 to his hands, and averred his plea; the plaintiff replied, 

ples. - that a ,, bowl of W. R.'s came to his hands, and he 

| likewiſe averred his replication. _ Ei per Curiam, It is well 

concluded, for the matter is ® new; but if it had been 

expreſſed in the condition, then he ought to have con- 

cluded his replication, & hoc petit quod inquiratur, &c. : 

But here it was out of the condition, and perhaps the de- 

fendant may have new matter to rejoin; as, that the bowl 

bs given to him, &c. But 1 Sid. 341. is denied to be 


#® Poſtea 20. 


6. Yates ver/us Harlakenden. | 
[9 Will. z. B. R.] | 


See Antea 1. N covenant againft an apprentice ; the breach aſſigned was, 
Where the whole ® that he (the defendant) penitus decęſſit from his ſervice 
inne. Vid Bon. at ſuch a time, & abinde continue to ſuch a time ; the de- 
N. P. 299. EI. fendant pleaded, that he did not depart from his ſervice, 
pinaſſe 790. and continue from it as the plaintiff had alleged; to which 
- plea the plaintiff demurred, becauſe the whole time being 
put in iſſue, the defendant ought to have pleaded, he did 
not continue out of his ſervice for the time alleged in the 
declaration, nor for any part thereof, EE 
| Holt, Ch. Juſt. In a general iſſue, as waſte for cutting 
twenty trees, the defendant muſt plead, that he did not cut 
the ſaid twenty trees, nor any of them ; but it is otherwiſe 
in a collateral ſue; as for inſtance, in an action of debt, 
upon a bond conditioned not to commit waſte, and the 
breach aſſigned, that he did commit waſte in cutting 
twenty trees, it is ſufficient for the defendant to plead he 
| + did not cut twenty trees modo & forma, as the plaintiff 
| hath alleged, for in ſuch caſe he is only to meet with his 
3 Orv. 34. Dyrr adverſary ; but upon the evidence, if it appear that he 


115. B. 1 Inf, * * a i . 
1 cut down one tree, the plaintiff ſhall have a verdict. 
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wm Jon. 1 2 nl 
7 Hall verſus Stich, 
F ds Wills, 3. B. RJ 


115 ejeAment for lads in the county palatine of Durban 2 Where the worde 
Upon not guilty pleaded, the plaintiff had a verdict zand FOG: 
upon a writ of error brought, the error aſſigned was, that che igue is only 
there was no iſſues joined between the parties, for the words informal, there 
ſuper patriam were left out; but per Curiam, Here is an ORE PO 
f affirmative and a negative, and that makes an iflue; it is tive before, 
true it had been better if thoſe words had been i in, but the * [ 2 10] 
_ omiſſion of them only makes the Mus . ur A nd 


1 * fe 


? 5 


5 lune a Kiby. 
[dick 1 Will $: Intratur. Tria. I Will 3. Rot, 833] , 


| 15 covenant, the plaintif alligined a breach, in non-payment Where hoc 
of rent; the defendant pleads, that he faite, bee pa- f E 

ratur oft verificare; and, upon a demurrer to this plea, it 8 

was adjudged ill, becauſe it was an affirmative to what 

went before, for that was a negative (viz.) in non-payment 

of rent, and therefore the defendant ought to have con- 

cluded to the + ne for eee is PE would be + vn unt 


infinite. TO | — IO 164 · 
9. Allen Pa Symms. 
Tun. 6 Will. Ze. Rot. 2994] - 


| [open ATUS ofſumpſit againſt Richard Symme, who Where one af. 
pleaded quod ipſe idem Richardus verſus. quem, Oc. is oo _—_— 2 | 
We. Richod. Symonds, and traverſed that he is called — it ought to. 
Richard Symms, & hoc, Ec. The plaintiff replied, that be averred, and 
the defendant was called and known as well by one name the — 
as by the other, & Boc paratus gf verificare; and upon a 
demurrer to this replication, per Curiam, the defendant 
may well enough ſay, that ih idem Richardus is called 
Rickard Symms, for : may own his chriſtian name, and 
plead a miſugſimer to his ſurname. ' * - 
But in this caſe all is diſcontinued by the plaintiff's 
_ replication, becauſe he averred his plea, when he ought 
to conclude to the country. Sed per Curiam, Where one 
affirmative comes in anſwer to another affirmative, in ſuch 7 | 
caſe it ought to be averred, and not conclude to the | 
country; but it is otherwiſe. where an affirmative comes 
in iner to a precedent ne therefore! in 2 this caſe the 
r * g . 898 3%, . [ - defendant” 


. 


* 


* 
N And. 6. 


io Jues Joined. 5 


defendant having added a-traver/e to his plea, the plain. 

8 tiff ought to have concluded his replication to iſſue, (vz.) 

Yelv. | to the country; for in pleas the traverſe is as a negative, 

138. Thomp. and every general negative muſt conclude to the country; 

2 . ſo that in this caſe the wmiſconclufron of the replication had 
316. made a diſcontinuance. | | 8 8 


L211) 10. Loder vert Loder. 
en des TEL 1 DEE [Mich. 2 Will. z. B. R. Rot. 506.] | 


* 


Where there is. EBT por bond againſt an allminiſtrator cum igſſamento 


an affirmative to I annen; the defendant prayed oyer of the condition, 
iche masters which was, that V. R. ſhould not revoke his will, and 
new, it needs + pleaded, that the ſaid . R. did not revoke his will; the 
eee doe plaintiff replied, that after the ſaid will the ſaid . R. 
country. Doug. made another will, and thereby he did revoke the firſt 
60. (430.) 2 will, & hoc paratus eft veriſicare; and, upon a demurrer to 
T. R. 439, 576. this replication, it was adjudged, that though this is an 
EE affirmative to a precedent negative in the plea, yet the 
plaintiff needs not conclude to the country in his replica- 

tion, but aver it as he had done, becauſe in the replica- 

® Antea5. S. P. tion * new matter was ſuggelted, and therefore he ought 


to conclude & ho: paratus eſt veriſicare. | 


. 11. Watts verſus Weſt. 
[Paſch, 12 Will. 3. 1 Ld. Raym. 674. S. C. Holt 559. 


| Where there is a ACTION againſt the mayor for a falſe return, &. 


plea in abate- the practice was agreed to be, that where the de- 
ment, 21 e fendant pleads the general iſſue and it. is not entered, he 
pleaded, if not may within four days of the term waiye that iſſue and plead 
N e rag and if Sunday happen to be one of the four days, 
il Phe. en Monday ſhall be allowed; fo likewiſe where the de- 
274. $.C. Vide fendant pleads in abatement, he may at any time after 
2 Cromp. 163. waive the ſpecial matter and plead the general iſſue, un- 

leſs there is a rule made for him to plead as he will ſtand 


by it. | 
12. Marckar verſus Harris. 
[Mich. 4 Will. 3.) 


Where nil ha- FÞ an action of debt? for rent; the defendant pleaded, 
— 2 3 that the plaintiff ni! habuit in tenementis ; the plaintiff re- 
fue, the title plied, that he was poſſeſſed of the tenements by virtue of 
e _ _—_ a leaſe for forty years, made to him by the Lord Wotton, 
3 8 > Vent. Who had power to demiſe the ſame; and, upon a demur- 
252. 4 Mod. 78. ; 8 | rer 


5 Judgment. n 
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ver to this replication, it was adjudged good, without ſet- <7 
ting forth the title, for nil habult in tenementis is the ifſue ; 3 
and the plaintiff may reply, quod ſatis haburt in tenementis, e Ho 
(vis) in ſee or tail, Sc., and at the trial evidence ma 
be given of any other eſtate, becauſe the particular eſtate * 


alleged in the. pleading is only form, where the iſſue is 


* 


* — 
, s ; o . o | . 
nil habuit int tenementis.. . fo | 
, l 998 , * a — %.% 
* 8 ; E 7 
FFPPCCCVVCVCCCC IT Por a 
8 Ho . * * «4 
TI . «5 2 oe * 5 : 
# 3 >: 2 1 * 2 1 2 PX 7 2 9 — — 
n * 96 * _— * - 
Ty N Ss 
; "TEA 


Judgment. 


the term, as if it was given on that Very day, 
unleſs there is a memorandum to the contrary, as Where 


there is a contizuance of the cauſe till another day in t 1e 


ſame term; per Holt, Ch. Juſt. 1 
2. In treſpaſs for taking a gelding, the defendant 
pleaded, that in ſuch a county court, coram * ſectatoribiis 
ejuſdem curiæ per confiderationem curie debito modo recuperavit 
verſus præd the plaintiff 4/. 7am ccegſone cujuſdam 2 
e ftranſg. eidem defenden” per predi? the plaintiff, and 
ſuch a one his wife illa“, quam pro miſe. & cuſlagiis, cu 
and, upon a demurrer to this plea, it was adjudged ill, 
becauſe here was a judgment in an inferior court pleaded 
without any p/aint levied ; and becauſe the names of the 

ſuitors are not ſet forth (a), and the judgment is pleaded 
as obtained againſt the hy/band, when the action was 
brought againſt þu/band and wife. & 

x 5 a rule to ſign judgment, there ought to be 

four days before the judgment is ſigned, and thoſe four 

days are computed excluſive of that day on which the 
rule was made, and of that on which the judgment was 
ſigned; and this is becauſe the party may have a reaſon- 

able time to bring a writ of error, if he think fit fo to do; 
but in the Common Pleas they Ray till the guarto die 
pe without any rule, but that day is incluſive in that 
court, f | 

4. 4ſſumpfit upon two ſeveral promiſes ; one was found 
for the plaintiff, and the other for the defendant, and 
judgment for the plaintiff as to one, and wi capiat, &c. 
as to. the other; /ed ſit in miſericordia, the defendant 


* A. ſhall have: relatim to the fieſt-day-of. Judgment ſhak 


ave relation to 
the firſt day of 
the teim. 1 Bul 
35- Com. Dig. 
Temps-C. To» 


2 Lutw. 1352, 
918. 
Ihe names of 
the ſuitors ought 
to be let forth. 
Judgment plearl- 
eq in an interior 
court without 
any plaint levied 
III. Vide 1 Will. 
316. 2 Vent. 
100. Com. 
Plcader E. 18. 


After a rule to 


ſign judgment 
there muſt be 
four days exclu- 
five, Vide 1 
Salk. 399. 
Cromp. trac. 
300. 


1˙ 


Judgment can 
not be affirmed 
for part, and ro- 
verled for part. 


brought a writ of error, and aſſigned for error the omiſ- 


a. 


(= This would be aided by a verdict. Carb, 35. 
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complete and 
formal. 


212 Z 
SA Cro. fion of the words eat inde fine die; Et per Curiam * The 
349. Jacob v. judgment ſhall be reverſed for the whole, becauſe avg, 


Mills. But that k ; 
eaſe is fince de- an entire thing cannot be reverſed for one part and 


* « 


nied to be law. firmed for the other part. 8 5 


Allen 75. 


Warrant of at- z 5. Regula. Paſch.' 15 Car. 2. B. R. } It was ordered = 
torney not to be by the Court, that an officer ſhall not take any warrant to 


ed by a per- confeſs a judgment of any perſon in his cuſtody, unleſs an 


ſon in cuſtod . | p . 
e nes attorney for the defendant is preſent, and ſubſcribes his 


ney is preſent. name to ſuch warrant. 


Poſtea 14. Vide 


x Salk. 402. 3 Bur. 1793. 1 Str. 530, 2 Str. 9oa, 1245. Barnes ga. 


ras] + 6. Banbury's Cafe. 
„ (Hill. 6 win. 3. B. R.) 
Every judgment | 2 Halt, Ch. Juſt. Every judgment muſt not only be 


SIE complete, but alſo formal; therefore if a quo wars 
ranto is brought againſt the defendant for uſurping royal 
franchiſes, and the Court ſhould give judgment that he 
has no title, yet unleſs they go on and ſay, quod abinde 
excludatur, it is ill: So in debt upon a bond, if the de- 
fendant plead auterfoits acquit in an action upon the ſame 
wet bond, and the judgment was, that he (the defendant) 
® x Vent. 27, ſhould recover damages, * & eat inde fine die, that is 
8 * naught without ſaying further, quod querens nil capiat per 
349% ' billam, becauſe diſmiſſion is no judgment in a court of 
law: And per Holt, Ch. Juſt. If treſpaſs is brought for a 
treſpaſs done in lands belonging to ſuch a houſe, though 
it appear at the trial that the plaintiff had no title to the 
houſe, yet the Court cannot give judgment to turn him 

out, becauſe it was not judicially before them. p 


- Morrice verſus Green. 4 
(Paſch. 11 Will. 3. B. R.] 


iswhere one is in court, and required to make anſwer to 
what is objeCted againſt him, but he is filent and ſays no- 
thing in his defence. 3 | | 

Departure in con- 8. There is likewiſe a judgment for departing in 


What is a judg- IN this caſe it was held, that a judgment by nibil dicit 


ment by nihil 
dicit. 


| > <p deſpite of the Court, and that is where the party appears, 


and, being to attend that day, goes out of the court with- 
out leave of the Court; as in common recoveries, where the 
common vouchee comes in and pleads nul tort, nul diſſtiſin, 
and then the demandant imparls generally, and not to a 
day certain; and for that reaſon the vouchee is till 
obliged to attend the Court, but doth not; then the 
—_ entry 


Judgment, a 


entry is, p2fea eodem die revenit the demandant, and be- 

cauſe the vouchee is not there but is departed, therefore 

the demandant hath judgment. | „%% 2108 | 
And laſtly, There is a judgment by default, and What is a judg- 

that is where the party hath a day certain, and is de- ment by default. 

mandable, and being demanded doth not appear, where- 

upon judgment is given againſt him by default; and 

theſe are diſtin& judgments, which cannot be uſed the 

one for the other. See Co. Entr. 269. a. Raft. Ent. 


173-6. © | 
10. Anonymous. 21410 
Mich. 10 Will. 3.] Wt | 


Urex a motion to ſtay execution on a judgment, upon Where execu- 
pretence of an agreement ſince the judgment entered: fan ſhall be 

Per Holt, Ch. Juſt. Where the judgment itſelf was con- tion, eee 

feſſed and entered upon' terms, the Court will lay their 

hands on it and ſee it performed, becauſe it is no more 

than a conditional judgment at firſt; but where the judg- 

ment is abſolute at firſt, there the party ſhall be put to 

his action upon any ſubſequent agreement concerning it, 

or may bring an audita querela, for the Court will not ſtay 

execution upon a motion; and in this caſe the Chief Juſtice 

ſaid, that he did not pretend to diſpenſe equity at large, 

but only by the conſent of the parties, upon a rule of 


II. Kerle ver/us Clifton. 
e 5-4 4 5 


Ur a writ of error in B. R. to reverſe a judgment in Upon a writ of 


"Mr 423 | error, &c., de- 
C. B., the defendant in error pleaded a releaſe of fe 1400 


errors; and, upon a demurrer to this plea, it was doubted a releaſe of er- 
what judgment ſhould be given, for the firſt judgment vors, the judg- 
being erroneous, the court could not affirm it: Sed per cent hall be nit 


: . . capiat per breve. 
Curiam, a nil capiat per breve ſhall be entered. Sho. 50. Str. 255 683. 


| 


12. Weſtern ver/us Creſwick. 


UDGMENT againſt the defendant in an action of 4 Mod. 161. 
debt on a bond, and upon a fferi facias directed to the Goods were le- 

ſheriff he took ſome of the defendant's goods and ſold 1 b & fas 
them, afterwards this judgment was (a) [reverſed]; and terwards he 
pona motion to bring the money into court for which Judemenc was 
— were ſold, or to pay it to the defendant him- — e 
ſelf, the Court will make no rule, for the goods might be 2 Salk. 588. 
fold for leſs than they were worth; therefore the defendant 1 Cromp. 37. 
may bring an action of treſpaſs, if the plaintiff doch not 
agree wi | a | 


(a) Ser aſide. 
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Galtica] courts 


—— 2 —?— 
- 


las.” Tauriſdicton. 


13. Davenant ver/us Rafter. 


No material dif- IUDGMENT in C. B. by nil dicit, and upon a writ of 


cock, and d. I error in B. R., the error aſſigned was for want of an 
mages. original; the defendant in the writ of error pleaded a re- 


leaſe of all errors; the plaintiſl replied, that the releaſe 
f 21 81 ſet forth by the defendant recited a judgment obtained 
| by him for 600/, debt and damages, ultra mir & 
_ eutagia, and that this releaſe was of errors in that judg- 
ment; but the judgment on which the writ of error was 
now brought, was for Gool. debt and dumages only, and 
therefore this muſt be another judgment; and if ſo, then 
the errors in ſuch judgment are not releaſed. Sed per Cu- 
riam in C. B. If the judgment is by confeſſion, it is al- 
ways there entered pro debito & damnis, without any fur- 
. ther addition; but in B. R. it is entered tam pro debito & 
damnis, quam pro mir” & cuſtagiis; but between damages 
and coſts there is no material variance, for damages in- 
clude coſts. | | 27 20 | 


14. Standfaſt ver/us Chamberlaine. 


$ Mod. 205. JN ejectment, the plaintiff had a verdiCt at the aſſizes; 
3 te per Curiam, the judgment ought not to be ſigned till 
gment ſigned | | , | 

ur days after four days after the return of the paſlen, which happened to 
the return of the be on the 6h of May, and on that very day the judgment 
1 was ſigned ; but the plaintiff did not take out execution till 
two days after the ſigning the judgment, ſo that the de- 

fendant had time enough either to bring a writ of error, 

or to move in arreſt of judgment; yet becauſe it was 

figned on the fourth day after the return of the po/tea, 

when that day ought to be excligſtve; it was adjudged to 

be irregular, and therefore the judgment was fet aſide, and 

the party had reſtitution. | | 


» % : 440 N 


Juriſdiction, 


— — — 


How the juriſ- 1, HE juriſdiction of eccleſfraftical courts ariſes either as 
2 'F — HER or 8 then it is either from 
the nature of the thing, as cauſes matrimonial and teſla- 
mentary, or from the perfon, as beating a clerk, or from 
the place, as /colding in the church-yard, cutting trees there, 
or contemptuous words ſpoken in court. ; _ 


- Jurifdiftion. 


2. In ſome cauſes the ſpiritual and temporal courts 
have a concurrent juriſdiction ;-as- where a man is entitled 
to a penſion by preſcription, he may ſue for it in either 
court, | 

* 3. Now, as to pleading a juriſdiction, it hath been ad- 
judged, that where an indebitatus afſumpfit was brought in 
Durham pro mercimonits venditis, without ſaying ibidem, 
this is good; for a court of a county palatine is an original 
ſuperior court, and therefore it ſhall be intended, that the 
contract was made within the jurs/Ziion, though it is not 


215 


Where both 
courts have a a 
concurrent juriſ- 


diction. 


I Saund. 14. 

1 Sid. 330. 
What ſhall not 
be intended to be 
out of the juriſ- 
diction. 


* [216] 


ſet forth in the declaration; for nothing ſhall be intended 


out. of the juriſdiction of a ſuperior court but what ſpe- 


cially ere A 55 
4. So where matter of aggravation is not laid to be 
within the juriſdiction of any inferior court; yet if the 
cauſe of action be laid to be znfra juriſdictionem, it is well 
enough. _ Ree 1 5 
= n Caſe for words per quod ſhe % Her marriage, if the 
ſpeaking be laid within the juriſdiction, and not the loſs 
of marriage likewiſe, it is ill, becauſe that is the cauſe of 
action; otherwiſe, it the words had been actionable in 
themſelves. TED I nt ts: Tp CS gong 
6. In all afumpfits the conſideration muſt be laid to be 
infra juriſdlictionem. J 


7. An agreement was made within the juriſdiction of 
the Mar/balſea to carry goods to York, an aſſumpfit will 
not lie in that court, as upon an agreement to carry goods to 
York, becauſe the carrying is out of the juriſdiction of that 
court; but the plaintiff may declare generally, that the 
defendant being indebted to him for carriage, he promiſed 
to pay, ſo nothing will appear to be out of the juriſ- 
e e ee 15mg a VDYE 

8. Caſe lies againſt the plaintiff for ſuing him in an 
inferior court, where the cauſe of action ariſes out of its 
juriſdiction, FCC 


Vor. III. 


Sid. 342. Where 
the cauſe of 


action is laid in- 


fra Juriſdiction i0n's 


Ray. 63. 1 Lev. 
69, 153. Sid. 
86, 95 Where 
words muſt be 
laid to be ſpoken 


infra juriſdic- 


tionem. 


Sid. os: In all 
aſſumpfitsit muſt 


bee infra juriſdictionem. 


1 Vent. 100, 
Where an al- 


. fumpfit will not 


lie for carrying 
goods extra juriſe 
diction”, 


1 Vent. 73; 
Caſes for ſuing 
in inferior court. 


Þ&# * 1 
Juftices of prare, 


24 
* » 6 


1. The 83 WR Baraabj, n 
3 rns. 3 Anne, 214. Raym. goo. 8. C.] 
1 Salk, 187. ren a cerliorari,.; a conviction before t tw 2 ng 55 juſtices for 


4 782 5 Ge Jo cutting down ſeveral lime-trees in the & night-time 
u foks's being 1 er into B. R. the defendant 7 to ST 
75 Nei 
pro- that, he had + a 7itle 7 fs the 27 but three of t Judges 

855 Ns quel; would not admit the p N or if t 1 8 had no 
be no j 41 Aion, 48 they had not, 2550 d been the « que 2 
dcn. ow Sham, then Ka action lies. 3 thoſe Jultices, 

; | gain tiſt ecutes their 2055 but if hey 

tic 25 5 BB k 


$54 Jur hat! 8 oy to NBER ion 
eir j ar | ther ore: this wou s ether new, 
And without precedent, But Hott, eld that &. 
W rt caſe was a prece 3 — roll could not 
. un 


d, yet it was and 1 po Fakes en done fo in that caſe, 


otherwiſe — oint could not have come in queſtion; that 
is as 9 le to; fallify the pro s of the juſtices 
yh 325 ion to pas ain 21 
order, then, no action will lie 


at if * rms this 
15 1 who. executes, it, becauſe he acts by the au- 
y. of this Court, and that there could. be no reaſon 
give; an, authority and aid a fat to a thing 
ch gug t not to be, done: But is conyiction was ſet 
or another reaſon, (viz.) becaliſe the number and 
| = 7 — tmet were, not expreſſed. As to the objec- 
hat t Ep Rees ſo fmall they could not be numbered; 
2 anſwer was, if they cannot be numbered, then it 


ich. 


| ought to ſet forth ſo many bundles, faggott, or Hadi, for 

the number or quantity ought to be certain in this caſe, | 
as well as in an action of treſpaſs, becauſe that is to be 
the meaſure of the damages; and if that had been done, 
then this conviction would have been a good plea in bar 
to an action of — for the ſame — 8 


A SATTER of jubifcation can never be given tn 
l | M evidence, but where it cannot be ar there- 


fore in trgſpaſt upon not guilty pleaded, /n aſſault demſne 
cannot be given in evidence; but it is otherwiſe in an in- 


diftment for murder, Ne. 8 
. In treſpaſs for entering his cloſe, treading down 
his grafs, and feeding bit cattle there; the defendant pleads, 
that . R. had common there, and appointed him (the de- 
\fendant)-to look after his cattle, and that he entered to 


Matter of juſti. 
fication cannot 
be given in evi- 
dence, but where 
it cannot be 
pleaded. 


1 Saund, 27. 
Where a man 
cannot juſtify a 
treſpaſs, unleſs 
he confeſs it, 


ee them, que g/ eadem tranſgre/io ; and, upon demurrer 


to this plea, it was adjudged ill; for the defendant juſti- 
Red his entry only, and not the feeding, and a man cannot 


fall a treſpaſs unleſs he cane it ; but here the. defend- | 
ant did 


| not confeſs it, therefore the plea being entire, the 
Juſtification is bad for the whole. 8 
3. In treſpaſs for an aſſault, beating, and wounding, 
and :evil :entreating the defendant as to the t 
pleads not guilty, and as to the reſidue, that * 
avatrgdens, the plaintiff ſat in the church with his hat on 
his head, and they pulled it off, gue eff eadem inſült', ver- 
Senntid & maletrattatio ;\ this was adjudged no ju/tijication, 
-becauſe nothing was ſaid as to the beating, amen quære, 
for t#eſpaſ+ io the perjon imports a beating, but it ſeems 
rather to be an aſſault. | | #7 
4. \Tirgſpaſe quare vi & .armis he aſſaulted and beat 
the plaintiff, and raab and 2priſencd him; the defendant 
as to the force, aſſaulting, and beating, pleads not guilty; 
as to the taking and impriſoning him he ſſtiſies under a 
proegſe to arreſt him: This was adjudged ill, becauſe re- 
pugnant, for the defendant having denied any aſſault and 
+dattery, afterwards confeſſes it, by juſtifying the taking. 
5. Treſpaſs for beating his ſervant per quod ſeruitium 
amiſit: the defendant juſtifies the battery, but ſaid no- 
ming as 10 the loſs of the ſervice; and, upon a demurrer to 
the plea, it was inſiſted, that was the principal matter to 
which the defendant had not given any anſwer. Sed per 
Curiam, the loſs of the ſervice is the conſcquence of the 
| _ and that being juſtifted, is a ſufficient anſwer to 
e reſt. | __ 


nant, 


1 Saund. 14. 
The juſtification 
muſt go to the 
whole. 4 Co. 
62. a. mar. pl. 
47. 
2 Mod. ca. 3 30. 


2 Lutw. 932. 
Where the juſti- 
fication is repug- 
1 Roll. 
176. 


1 Roll. Rep/ 
331. TJuſtifica, 
tion to part, 


good. Tho, 


nt. 390. 


2 Cro. 27. 


Juſtification. - 


6. Swinſted ver/us Smith. 
(Mich. 8 Will. 3. B. R.] 


„ wal. e «Wo « 6 


* 1 HIS caſe is reported in * 1 Sall., by the 2 of 
re Ne 1 Swinſtead verſus Lyddall. It was an action of treſpaſt 
E. for an al, — and falſe impriſonment, — fr 
. keeping and detaining the plaintiff, quouſq. he paid the de- 
fendant 117. The defendant juſtified” under an order 9 
the Court of Conſcience,” &c., by virtue whereof he t 
and imprifoned the plaintiff, and detained him until he 
paid 105. 4d., Cc. And, upon a demurrer to this plea, it 
Was objected, that it did not anſwer the declaration, for 
that was for detaining the plaintiff, quou/q. he paid 115., 
and the plea is, that he Kine him, qgruou/q. he paid 
 . "Tos, 4d.; fo where a man declares in an action of treſpaſs 
for taking eleven ſbeep, it is no anſwer to juſtify the taking 
ten of them ; ſo likewiſe, if the plaintiff declare for Ry 
impriſoning him for three days, it is no anſwer to Juſtify 
for two days : But on the other fide it was argued, that 
the gi of this action was for the falſe impriſonment, as in 
treſpaſs for taking his horſe, and immoderately riding him; 
the defendant juſtified the zating by the plaintiff's leave, 
but faid nothing to the riding, and, upon a demurrer, that 
was adjudged a good plea, becauſe the gif of the action 
was the taling the horſe, and the immoderate _ was 
only an aggravation of the treſpaſs, and this was Brings 
and Morriss caſe, Hill. 27 &. 28 Car. 2. B. R. Et per 
Holt, Ch. Juſt. in the principal caſe ; the guouſg. is only 
an aggravation, for the action was not brought for taking 
the 115., but for the falſe impriſonment and detaining the 
plaintiff quouſq., c. as in treſpaſs for taking three ſheep, 
every ſheep is the cauſe of the action, (viz.) part of the 
cauſe, and ſo for impriſoning the plaintiff for three days; 
and therefore the taking every ſheep and impriſoning for 
every part of the time muſt be anſwered: It is true, if 
| the plaintiff had been to pay 10s. 4d. only, and that 
+ Moor 7504, After it was paid, the defendant detained him till he had 
2. Saund. 5. paid 8d. more, that might have been material, but then 
9 1 ** the plaintiff ſhould have ſet forth this matter in a repli- 
1. cation; ſo this was adjudged a good plea. 
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7. Sheppard verſus Tailour. 
Juſtification un- N replevin for taking fox diſhes, the defendant juſtified 
ebe ee under a judgment in a Court Baron, and a levari faciai 
iu. awarded, by virtue whereof he took the di/bes and, upon 2 
demurrer to this plea, it was adjudged to be ill, becauſe the 
Es | | execution 


Juſtification. 


execution upon a judgment in a Court Baron ought to be 
by diffringas, * and not by levari facias, unleſs there is a 
ſpecial 'cuſtom to warrant it; beſides, the defendant 
ſhould not have begun his plea with the judgment, but 
ſhould have gone on gradually, (viz.) he ſhould have 
ſhewn that there was a plaint levied, &c., and taliter pro- 
ceſſum fuit ſuperinde, that a judgment was obtained, &c, 


: 9 3 Freeman verſus Blewitt. | 
of Hill. 12 Will. z. 1 Ld. Raym. 632. S. C.] 


n per Holt, Ch. Juſt. in this cafe, to which the 
I Court agreed, That in treſpaſs, if the ſheriff or other 
principal officer juſtifies by virtue of a capias or any re- 
turnable writ, he muſt ſhew that the writ was returned, 
but not if he juſtifies under a replevin or an alias replevin ; 
for theſe are not returnable writs, but a pluries replevin is 
returnable ; for the writ commands the ſheriff to replevy 
the goods, vel cauſam nobis fignificare; therefore he muſt 
return the writ, otherwiſe this inconvenience might hap» 
pen, (viz.) that if the defendant ſhould appear and be 
nonſuit (for he is the firſt actor) the Court would be 


at a loſs how to give judgment, whether pro retor Ba- 


bend', or a capias in wwithernam, or a mere nonſuit. 


9. Searle ver/us Bunnion. 


IN al., c. The defendant pleaded, that he was 
* poſſeſſed of the locus in quo, &c., and ſo juſtitied the taking 
the cattle damage-feaſant ; and, upon a demurrer to this 
plea, it was objected that it was ill, becauſe it is not 
ſufficient for him to ſay generally, that he was poſſeſſed, - 
c., for in pleading he ought to thew the commencement 
of his term: Sed per Curiam, where treſpaſs is brought, 
and the defendant will juſtify by virtue of any * particular 
efiate, there he muſt ſhew the commencement of ſuch ef- 
tate or title; but where the matter of juſtification is colla- 
teral to the title to the land, (viz.) where the title can 
never come in queſtion; there ſuch a juſtification as in 
the principal caſe, is good. | 


Com. Pleader, 


Where any cficer 
juſtiſies under a 
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1 Wig 376. 
3 Lev. 4.04. 


3 M. 24. 
1 Salk, 107. 


1 Falk. 409. 


re tur nable Weit, 
he muſt ſhew 
that the writ was 
returned, 


2 Mod. 70. 
Where a man 
may juſtify on 
his poſſeſſion 
without ſhewing 
a title, Vide 

2 Saik, 643. 

4 Mod. 415. 


* Yelv. 75. 
Cro. Car. 1 3% 
14M d 132. 
Lutw. 1492. 


M44 

ny Rel. Spelm. 8. 1. THE Saxon /aws were all unwritten, till Zhelred, 
198 the firſt Chriftian king, publiſhed them in writing. 
1 Seid. on Forteſ- 2. And thoſe laws had a mixture of the Britiſh cuſtoms, 
WI cue, cap. 17- and the Daniſb laws had a mixture of both; but William, 

Ag Far. 7. called the Conqueror, made a new model of them, for ſome he 
JHA approved and ſome he rejected; and added more, of which 
1 there was a copy in Rowland Abby, under this title, ces 
1 fort leges & les cuflomes que le roy William grantoiſt a tout le 
1 de Angleterre apres le congugſt de la terre icy, Wc. | 
13 Mr. Seldom tells us, that the Roman laws were in 
1 uſe in Britain, for they had ſeveral colonies here, and each 
1 of theſe colonies was governed according to the Roman laws; 
pi but compares them to a ſhip, which, by long and frequent 

ti mending, had nothing left of the firſt materials of which 

nl it-was made. 155 


4. And as to that queſtion, When and how began our 
common law ? he tells us, it is a trivial queſtion, and that 
it began as the laws of all other ſtates, (viz.) when there 


— —— —— 
— — — 
— — 


firſt began to be a ſtate in the land. | 
5. Laws are divided into arbitrary or natural laws; the 
_ laſt of which are eſſentially juſt and good, and bind every 
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where and in all places where they are obſerved. | 

6.. Arbitrary laws are either concerning ſuch matter 
as is in itſelf morally indifferent; in which caſe both the 
law and the matter and ſubject of it is likewiſe indifferent, 
'or concerning the natural law itſelf, and the regulating 
thereof. na 55 | 

7. Now all arbitrary laws are founded in convenience, 
and depend upon the authority of the legiſlative power 

which appoints them, and both are for maintaining public 
order, VIS, | " 4% 

8. Thoſe which are natural laws are from God ; but 
thoſe which are arbitrary are properly humane and poſitive 
inſtitations. | | E 

9. Upon the whole, we may conſider the world as one 
univerſal ſociety; and then that law by which nations are 

governed, is called jus gentium, if we conſider the world 
as made up of particular nations ; then the law which re- 
ulates the public order and right of men is called 78 pub- 
1 ; and that law which regulates the private right of 
men is called ur civile. Es On 
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© Leaſe at Will, 


* 


1. Layton ver/us Field. 
L Hill. 13 Will. 3. B. R. Vide 2 Salk. 413. 
| PER Holt, Ch. Juſt. Where a leaſe is made at will, the 


leſſee, after a quarter of a year is commenced, may 
determine his will, but then he muſt pay that quarter's 
rent; and if the leſſor determine his will after the com- 
mencement of a quarter, he ſhall loſe his rent for that 
quarter: But if a leaſe be made from year to year, guamdiu 
ombabus partibus placuerit; in ſuch caſe, after a year is com- 
menced, neither the leſſor or the leſſee can determine their 
wills for that year, becauſe they have willed the eſtate 


* 


certain for ſo long time. 


2. Germaine verſus Orchard. 
I.rxin. 6 Will. 3.] | 


PHE caſe-was, ſeſſee for years of lands granted the /aid 
T land: to W. [El fr ae a lee 
aſſigns, habendum to him and to his executors, c., after 
the death of the grantor and his wife : Adjudged, that by 
the grant of the lands generally, the e is tenant only 
at will to the grantor, that being eſtate enough to ſatisfy 
the grant; for it doth not appear that by a grant of the 
lands the grantor intended to paſs his whole intereſt and 
term: But this judgment was reverſed in the Exchequer- 
chamber; and Cath it was held, that if A. is poſſeſſed of 
Black- acre for a term of years, and grants it to 2 R. (not 


ſaying, and to his executors, nor for what term and in- 


tereſt,) in ſuch caſe V. R. is only tenant at will to the 
grantor; but if he deviſe Black-acre to W. R., the whole 
eſtate paſſeth; for if it ſhould be an eſtate at will, it would 
either never begin, or determine as ſoon. as it begins, 


3- Anonymous. 
| [Paſch. 4 Anne, B. R.] : 
PER Curiam, obiter, it was held, That a grant or au- 
| thority to come upon my lands, and to hunt there, is 


but a licence, and no more; but if it is to take the profits, 


Leſſee at will 
cannot deter- 
mine his leaſe 
after a quarter 
of a year com- 
menced, without 


paying that guar- 
ter's xent. 


1 Salk. 346. 
Leſſee for years 
grants the lands 
to W. R habend, 
to him and his 
executors after 
the death ot K. 
K. the leſſor and 
his wife, his | 
whole intereſt 
paſſed. 


| 12231 


Difference where · 
there is an au- 
thority, and 
where an intereſt 
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„„ | 5 Legacy. 


it is a leaſe at will; ſo if it is to take the profits for & year, 
it is a leaſe for a year, for this paſſes an intereſt ; the other 
is only an authority to do particular acts (a). 5 


(a) This is part of what is ſaid per Curiam, in the Queen and Winter, 2 Salk, 587. 


"I — *— * a. 


4 Legacy. ok 


Legacy is ſuable 1. * cognizance of a legacy properly belongs to the 
in Spiritual Spiritual Courts, for ſuch bequeſts were not good 
Foes phe at common law, the rule being pff mortem tunc tua non 
unt. | | 1 
81d. 44. 1 2. But this muſt be underſtood where a legacy is deviſed 
it is are out generally; but if it is payable out of the land, or out of 
bn Chinn: the profits of the land, an action of the caſe lies at com- 
cery.. mon law, but the uſual remedy is in Chancery.  _ 
Where an execu- 3. The teſtator being poſſeſſed of /everal leaſes, deviſed 
tor is not bound them to his wife for life, remainder to his ſon for life; 
to pay a legacy. and he owing ſeveral debts, the wife paid as far as the 
goods and perſonal chattels went, and affented to the le- 
gacy, and died, there being ſeveral debts ſtill unpaid; then 
2 5 executor articles with thoſe creditors to convey a leaſe 
to them, and they exhibit a bill in equity againſt the exe- 
| cutor and the ſon, to have a conveyance, and the Lord- 
. ch. Rep.257% Keeper Finch decreed a conveyance ; for firſt, an executor 
is not bound to pay a legacy, unleſs he hath ſecurity given 
to refund, if there are debts; and the reaſon is, becauſe a a 
legacy 1s not due till the debts are paid, for a man muſt 
be juſt before, he is charitable ; and therefore, if a legacy 
is paid, it remains ſtill in the hands of the legatee as a 
| legacy; but if the legatee alien bona fide, the creditor is 
[ 2241 defeated, for he had a title, and the purchaſer ſhall not 
N=" be prejudiced by this truſt for creditors: Now in the prin- 
cipal caſe, an aſſent to a legacy will not do any more than 
| | an actual payment would have done. 5 
+ Ch. Rep. 298. 4. A ſum of money deviſed to W. R., to be diſpoſed as 
Martin v. Clerk. the teſtator ſhould appoint by a private note; now, if there 
was no ſuch note or appointment, then it is a legacy to 
V. R. himſelf. „ 
Nor 713. 5. Legatee of a term muſt not plead that it was de- 
f viſed to him, and that he entered; but that he entered by 
aſſent of the executor, or virtute legationis, | 


* 


I. The King verſus Alme & Nott. 


I Trin. 11 Will. 3. B. R. 1 Ld. Raym. 486. S. C. called The 
> Ce King v. Orme and Not. ] 


rr for a libel againſt ſeveral ſubjects, c. 
to the jury, unknown. Et per Curiam, Where a writing 
which inveighs againſt mankind in general, or againſt 
a particular order of men, as for inſtance, men of the 
gown, this is no libel, but it muſt deſcend to particulars 
and individuals to make it a libel, _ 


2. The Queen ver/us Drake. 
[Mich. 5 Annæ, B. R.] 


JNFORMATION againſt the defendant, ſetting forth, 
that he being evilly diſpoſed, &c. did make a libel in- 
titled Mercurius, containing divers ſcandalous matters 
ſecundum tenorem ſequen”, and ſo ſet forth ſome paragraphs, 
and in one of them there was the word nec inſtead of non, 
ſo that it was not literally the ſame as in the libel ; how- 
ever it did not alter the ſenſe ; but upon not guilty pleaded, 
this variance being perceived at the trial, the counſel for 
the defendant inſiſted, that it might be found ſpecially, 
which was done; and afterwards, upon arguing this ſpe- 
cial verdict, judgment was given for the defendant : It 
was objected againſt him, that this variance was im- 
material, and that in every aCtion for words the plaintiff 
| uſually declares, for ſpeaking hec Anglicana verba ſequentia ; 
but it is not neceſſary to prove every word; therefore to 
make every literal omiſſion or variation fatal, would be to 
make this action impracticable. But per Curiam, The 
tenor is the tranſcript copy of ſome original, to which it 
may be compared, and therefore there can be no fenor of 
words ſpoken, becauſe there is no written original; but 

there may be a tenor of a writing, which word always im- 
ports a true copy of the thing written, and conſiſts in 

identity. Et per Holt. Ch. Juſt. A libel may be deſcribed 
either by the ſenſe or by the words; and therefore an in- 
formation charging, that the defendant made a writing, 
containing ſuch words, is good ; and in ſuch caſe a nice 
exactneſs is not required, becauſe it is only a * 

. | 0 


( 244) - 


What ſhall make 
a 1:bel, what not. 
2 Wilſon 403. 
2 Hawk, ch. 73- 
ſ. 99 


1 Salk. 666, 
Information fot 
a libel differing 
in one word from 
the libel itielf, 
not good. 
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ny 024 2Cro. 
7. Hob. 129. 
Yelv. 46, 1 855 
2 J. Cro, 
Ar. 328. 5 
2 Saund. 127. 


Co. Ent. 508. 


Lidel. 


of the ſenſe and ſubſtance of the libel. But an infor. 
mation, charging the defendant with making a writing 


ſecundum tenorem ſequentem, there the written libel, and 


that ſet forth in the information, muſt exactly agree, 
becauſe every word in the information is a mark of de- 
ſcription of the very libel itſelf; - ſo in trefpaſs, quare 
clauſum fregit, Ic. if the plaintiff ſets forth the buttalls and 
boundaries of his clofe, and fails in the proof thereof, he 
cannot recover; becauſe he is obliged to proye his deſcrip. 
tion; and there is no difference between wrongs done by 
words and by things. nin ie en IE Le 
55 Words are tranſſent, and vagiſſi in the air as ſoon 
as ſpoken, and there can be no tenor of them, as hath heen 


already obſerved, and therefore an identity is not required; 
and though the jury find ſome omiſſions, it will be ſuffi- 
cient if ſome be 


proved, and. in ſuch caſe the plaintiff 
ſhall recover ; but when a thing is written, — every 
omiſſion of a letter may not make a variance, yet, if 
2 omiſſion makes a word of another ſignification, it is 
a | | . 


4. Cropp verſus Tilney. 
[Mich. 5 Will. 3, B. R.] 


r. writ of error on a judgment in an action on 
the caſe, wherein the plaintiff declared, that he ſtood 


to be elected for a member of parliament, and that the de- 


| [226] 


2 4 Cro. 428. 

2 Rep. 10. Roll. 
82. Velv. 21. 
Hob. 6. 1 Roll. 
Rep. 24. 2 Wil- 


on 303. 


fendant cauſed a /ibel to be printed of him with theſe 
words, as ſpoken by the plaintiff (viz.) There is a war 
avith France, of which I can fee no end, unleſs the young. 
gentleman on the other fide of the water ( innuendo the prince 
of Wales) be reſtored, per quod, he loſt his election, ad 
winumn, c., there was a verdict for the plaintiff, - and 
judgment in C. B.; and now, upon a writ of error in B. R., 
it was inſiſted, that an * innuendoꝰ cannot beget an action, 
nor make that certain which was uncertain before, and 
that here was no ſcandal; and if ſo, this was not a bibel. 
Sed per Holt, Ch. Juſt. Scandalous matter is not neceſſary 
to make a libel, it is enough if the defendant induces an 
ill opinion to be had of the plaintiff, or to make him con- 
temptible and ridiculous; as for inſtance, an action was 
brought by the huſband for riding Skimmington, and 
adjudged that it lay, becauſe it made him ridiculous, and 
expoſed him. Every man underſtands who is meant by 
the young gentleman on the other fide of the water; if 
words are falſe, the defendant may juſtify in an action, 
but not in an indictment. ee e es a 


Limitation of Attion, 


9 The King verſus Bear. | 
(Rl, 10 Will. 3. B. R. 1 Ld. Raym. 414. 8. C.] 
JNDICTMENT for making, ß 


lecting ſeveral /ibels, in uno quorum continetur inter alia, 
juxta tenorem et ad effetum ſoquen', &Fc.; after a verdiCt this 
was held good, for juxta tenorem imports the fame words; 
for & tenor is a tranſcript, which it cannot be if it differs Antes 2. S. P. 
from the libel z if it had been ad fectum ſequen, it would | 
not do, for that might import an identity in ſenſe, but not 
in words. STE = 
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Limitation of Action, Se [227] 


Evidence, 5. 
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1. Collins vers Denning, 
un. 12 Will. z. B. R.] 


| ASSUMPS$17, , in which the plaintiff declared, that the Where non af. 
' defendant being indebted to him (the plaintiff) in ſumpfit infra ſex 
20/. promiſed to pay it upon demand, and that he (the urge 8 wag 
plaintiff) had on ſuch a day and place demanded it, but 444. S. c. 
the defendant refuſed to pay it; the defendant pleaded 
non aſſumpſit infra ſex annos, Wc. and upon a demurrer to 
this plea it was inſiſted that it was ill, for it ſhould not 
be non afſumpſit, but actio non accrevit infra ſex annos, &fc. ; 
| becauſe the duty ariſes from the demand, and not from the- 
promiſe But this objection was not allowed, for payment 
upon demand is no more than what is implied by law (a). 


(a) If the promiſe had been of a debt till demand, it might be other - 
collateral thing, which would create no wiſe. Ball. N. P. 151. 


| 2. Ewers verſus Jones. 
[Mich. 2 Annæ, 2 Ld. Ray m. 934. 8. C. Comyns 137. S. C.] 


LI. in the Admiralty by the ſeamen againſt the owners 6 Mod. 25. S. c. 


for wages; the defendants pleaded the ſtatute of limi- Statute not well 
tations, (viz.) That it appeared by the libel, that no ſuit wass 
proſecuted for this matter within fix years, whercas they 
ſhould have pleaded directly, that no ſuit had been brought 
within ſix years after the cauſe of action accrued; and if 
A | Cs © the 
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4 Salk. 424. 


8. C. 


Whether 


the ſtatute ex- 
tends to mariners 


wages. 
2281 


Limitatton of Action. 


the ſtatute had been rightly pleaded, it would have been 


a good bar; for per Halt, Ch. Juſt. though the ſtatute doth 


not extend to cauſes maritime, ſpiritual, or equitable, but 


only to duties at common law, yet mariners' wages are à duty 


at common lau, and, if ſued for at common law, the ſtatute 


would have been a good bar, | 


3. Hyde ver/aus Partridge. 
{Paſch. 1 Annæ, 2 Ld. Raym. 1204. S. C. 


ſuggeſting a contract at land, and a ſuit for wages 


thereon by the mariners againſt the owners, upon an out- 
ward * bound voyage, and that he had pleaded the ſtatute 


of limitations in that court (a); which plea was rejected, 


for that the ſtatute did not extend to cau/es maritime, c., 


and that it was no plea in bar to a zruft or to a legacy; and 
now it was inſiſted for the prohibition, that the common 
law had a proper juriſdiction for mariners' wages, and that 
the ſuit might be as well brought for ſuch wages in the 
courts of common law as in the Admiralty ; ſo that the 
Admiralty had at moſt but a concurrent juriſdiction in this 
caſe with the courts of common law, and that only by in- 
dulgenee of law, which ought not,to be extended fo far 
as to ſuffer them to proceed in the Admiralty otherwiſe 
than they might at common law: Et per Holt, Ch. Juſt. It 
is a Bui? Fr among merchants, Whether mariners' wages 


—_— 


Urox a motion for a prohibition to the Admiralty, 


were due for outward-bound ſhips? But per Poꝛuel, Juſt. 


Whether they are due or not, is a queſtion properly deter- 
minable in the Admiralty; and he queſtioned whether 


the ſtatute could be pleaded to a ſuit in the ſpiritual court 


for laying violent hands on a clerk; and per Holt, Ch. Juſt. 


clearly it would be no plea in that caſe, no more than it 
would be to an indictment at common law, for that is a 
proſecution of a public nature, pro reformatione- morum, 
and not a private action of the party to have recompence 


in damages, the rule was for the plaintiff to take a prohi- 


bition, and to declare upon it. 


(a) He pleaded, that the contract principal point, it is provided by flat. 


was made ten years before; which was 


4 Anne, ch. 16., that the ſtatute of li- 


held an immaterial plea, Vide the mitations ſhall extend to theſe ſuits. 
Report in Ld. Raymond. As to the | | | 


22 3 Braxton. 


| C ASE, Sc. in which the plaintiff laid his action in Nor- An original in 


folk ; the defendant lene the ſtatute of limitations; one county can- 
not maintain an 


the San replied an original taken out in Sufolt, upon ion in another 
which they were at iſſue, and the plaintiff had judgment county. Vide 
in C. B. but, upon a writ of error in B. R., that judgment l Salk. * 5 
was reverſed, becauſe an original in one county cannot ? T 
maintain an action in another county. | 

5. Scandalum magnatum is not within the fatute 21 Fac, Words which 
cap. 16., nor flanderous words, which are actionable only 18. eee 
by reaſon of any ſubſequent loſs or damage, nor ſlandering ſtatute. Lit. 
a title; but flanderous words, which are perſonal and Rep. 342. 1 Sid. 


Actionable in themſelves, are within the ſtatute. 5 Cro, Car. 


' 6. Where the plaintiſf is beyond ſea, his caſe is not Where che plan- 
within the ſtatute 3 8 5 it tho a ts beyond ſea, it is 2 is beyond Jes 


is Caſe is not 
otherwiſe (a). within the ftatute. 


7. Where an aftion.3 is barrable ho this ſtatute, a new Where a new | 


| N will revive it; ſo it is of an acknowledgment, 9 


auſe that is evidence of a promiſe. 
8. A laritat taken out and continued is a good avoid- + 10 550. Bull. 


ance of the N for it is a demand. 2 Bl. Re a. 


229 
055 The law, in this reſp, is akered; flat. 4 25 5 Aux, ch. 16. 


Mandamus. 


1. Wilkins verſus Mitchell. 


Tran. 10 will. 3. 1 La. Raym. 348. 8. C. And ſee the 
5 Note in Ld. Raym. 348. contra. 


{ 


| JN an action of debt for rent brou ght in an inferior court, W "I 
the plaintiff was nonſuit, whereupon the defendant nicd, —.— 
party hath ano- 

had Pe rug but they refuſing to execute it, B. R. was 2 
moved for a mandamus, but it was denied, becauſe the de- remedy. Vide 
fendant had a legal remedy, (vis.) by the writ de execu- neo Doug. 506. 


ea out of the Chancery. « TermRep. 336, 3 ; * 


Vide 1 Salk. 29e 
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* The King 6 verſus Shani of Dartmouth, 
{Trm. 1 Will. 3.] 


Mandannur td reſtore. FF. N.'to the- place n ad 


ear + lent A rlauem, meaning the ſerjeant uf the mace, Cc. The 


Ad of Clavam, return was, that there was no ſuch office in that cor 


poration, but that there was an office fervientis ad clavam, 
to Which they preſeribe to put in and ant un — at 


| ; 3. Tue King verſus Mayor of Andover, 
| I Trin. r2 Will. 3. : 


mY 433 · 2044594 AMUS to reſtore him to theplare of an u aller- 
Dow 101 to in Andover; the teturn was, that he was ſo 
ddertitin.. podr that he could not pay the taxes: Et per Holt, Ch. 
v. 2 Juſt. Where a man 8 poverty cannot pay his fcot 

* _ lot, it is fit to deprive him of his magitrncy, but not 


en of liberty ; ſd a mandamus was denied. 


12301 4. Lee verfr Oxenden. 
44 $3 gas [Trin. 3 Will. 3. B. R. 


LEA faggeſting that he was debite jurutus & admiſſus in 
Show: 217 217, 28 loco & officio 0 a e &c., . alſo that he was 


906 diſplaced and amoved from his ſaid office, prayed a man- 


3 Mod. 332. 


| Not granted to damus to be reſtored, and inſiſted, that he had a freehold 


— "ane in his office, and that it convened the adminiſtration of 
n. juſtice; but the mandamus was denied, becauſe this matter 
269. was merely ſpiritual, and B. R. canmot take notice of i it, nor 
correct errors in their proceedings, in caſes where they have 

a nope juriſdiction and cognizance; ſo that this being 

an eccleſiaſtical nature, and the deprivation being a ju- 


dicial act, it cannot be avoided but by * 


5. The 1 ls Mayor at Cheſter. 


5 Mod. Man. A Mandamus was granted to reſtore Brett and eight 
— other perſons to the place of common council. men of 


— nr i Chyfter the mayor made a bad return, however, the Court 
for that reaſon, * gow the mandamus, being joint for nine perſons, when 
ann ** they had feveral offices and intereſts, and ought to have 


Yeveral writs of mandanius. 


WMandamus. 230 


(Mich. 8 Will. 3. a 

TKH Court was moved for a mandamus to the juſſices of Where not grant- 
I peace, for that they proceeded to remove V. R. from pang 
his place of abode, after he had offered to give ſecurity to fd. 
indemnify the pariſh. Et per Holt, Ch. Juſt. In a mat- 

ter of right, as for inſtance, where a mandamus is prayed 
to reflore a man, Wc., we never require an affidavit of the 
fack; but this is required upon a ſuppoſed failure of duty 


in the juſtices, and therefore denied to grant a mantanms 
till affidavit made, Wc. „ 


5. Klug and Queen vert Dr. Gower. 
(Trin. 1694. B. R.] 


A Special mandamus was directed to Dr. Gower, &c. re- Mandamus will 
| citing, that ſuch particular fellows of his college had vet pore _ 
not taken tlie oaths, ſo that their fellowſhips were void by bers te 88 
the ſtatute 1 Will. 3., and requiring him to turn them out, Skin. 393, 546. 
and to place new fellows in their room; the return was of 
_ ſeveral ſtatutes, one of which was, that no one ſhall loſe 

his Freehold without being heard and admitted to anſwer [231] 
the charge, and that the perſons named in this mandamus 
were duly elected, &., and that on conflat, &c., but they | 
bad taken the oaths : Ez per Curiam, As to this laſt part of 
tlie return, it is ill, becauſe the oaths are to be taken 
before the maſter and fellows; but the chief queſtion was, 
Whether a mandamus would lie in this caſe, and in this 
manner? and the Court inclined, that it would not, becauſe 
the fellows who are to be turned out, are no parties to 
this writ, ſo that they would be difplaced without being 
heard, and without anſwer; and this differs from the 
common caſes of mandamus, which are uſually to reſtore 
men to their rights, and are directed to them by whom 
the injury is done; and though it may happen, that even in 
fuch cafe a man may be turned out of his place, yet that 
is collateral, and not by command of the writ, | 


'8. The King werfies Taylor. 


FANDANMUS to reſtore him to His place of alderman Mandamus, to 
2 of the city 'f Gloncefter ; the return was made by the _— ba vs di. 
mayor and bailiffs, (v52.) they returned their power, &cc, here the return 
and that Tayhy was removed by thirty of the common was ill, and where 
_ ecouncil-men in rh councilichamber aſſimbled, for that he the cauſe of re- 


5 wi. moval was juſt. 


" MW Mandamus. 
vide a Bur. 723, was a common drunlard: Et per Curiam, this return was 
728. 2 Str. 1051. adjudged ill, becauſe it did not appear, that the fhirty 
© common council. men were then and there aſſembled as 4 
common council, for they might be there to feaſt, or to 
other purpoſes, 3 | 3 
But that the cauſe returned was ſufficient to remove 
him; it is true, if a man is drunk by accident, that 
. . would not be cauſe to remove him; but habitual drunk- 
enneſs makes a man unworthy to be a magiſtrate, and 
diſables him in point of government. II. 
Though the removal was by the mayor and thirty of 
the common council men, yet the writ ought not to be 
directed to them, but to the corporation by its proper 
name, as it was in this caſe to the mayor and bailiffs, 


1 Roll. Rep. But the return being ill for the reaſon before men- 

— 3 Bult. tioned, a writ of reſtitution was granted: And afterwards 
the queſtion was, Whether the corporation might proceed 
againſt him de novo for his drunkenneſs? and the Court 
held they might. 1 

12321 9. The King ver/us White. 


[Trin. 2 Annæ. ] 


* 


ANDAMUS to reſtore him to his place of clerk ts 
yerry fin London. the Butchers Company in London, it being a charter- 
Vide Bur. 999. office; but, per Curiam, it was denied, for if it is an of- 
x Str. 696. 1 fice of freehold, he may have an aſſiſe; if it is not an of- 
jak * Mod. fice of freehold, then it is only a private ſervice, which 

| | doth not concern the public. 4 


Denied to reftore 
a clerk of acom- 


10. The Queen verſus Inhabitants of Little- 
| Port. ee e ob. 
| (Hill. 2 Anne. 


2 Selk. 531. THIS caſe is reported in 2 Fall., by the name of Taw- 
e ney's caſe; it was thus: / A mandamus to the church- 
the preſent over - Wardens and overſeers of the poor of the pariſh of Litile- 
ſeers to make a port, to make a rate to reimburſe the old overſeer of the 
3 000 a poor what money he had laid out, of his own, for relief 
Vids Str. 63. of the poor: The return was, that the major part of the 
pariſhioners did not agree to his accompt; and the queſ- 
tion was, Whether the plaintiff Tawney, being a former 
overſeer, but now out of his office, ſhould have a manda- 
mus to the preſent overſeers to make a rate to reimburſe 
the money he laid out, of his own, to relieve the poor? , 
It was inſiſted on his behalf, that he ſhould have a man- 
damuzs, becauſe he was indictable for not relieving the 
i | | | poory 


Ma nda mus. - 


ands, and he might die in his office, therefore it ſeems 


or, though he had none of the pariſh money in his 


232. 


reaſonable, that the law ſhould give him ſome remedy, . 
ſince it ſubſects him to this charge. But per Curiam, the 


law doth not oblige him to lay out his own money to re- 
lieve the poor; but he is to make a rate, and this is to 
be allowed by the juſtices, and the poor are to be relieved 
out of this money when raiſed, otherwiſe the conſequence 
would be, that overſeers of the poor would lay out what 
money they -pleaſed, and charge the pariſh with it; fo 
that what he did in this caſe was voluntary, being in no 
wiſe compellable to do it, and therefore it would be un- 
reaſonable in this Court to compel the ſucceeding overſeers 
to reimburſe him ; he ſhould either have kept his own 
money, or taken care to have a rate made, and that would 
have been his proper method; and this Court never al- 
lows a mandamus where the law hath provided another re- 

medy, and a rate cannot be made as for him, but to re- 
lieve the poor. | | Nm kn WOT | f 


. 


11. The Queen verſus Sir Richard Raines. [ 233] 


THE IT [Mich. 6 Anne. ] | 
HERE is a caſe reported by this name in 1 Sat., but 


it is not the ſame caſe, nor in the ſame term, but 
_ four years after. 1 Mandamus to admit her to the pro- 
 bate of a vill by which ſhe was executrix; the return was 
that ſhe was made executrix durante minore ætate of M. R., 
and that the ſaid V. R. was now of full age, fo that the 
teſtator remained inteſtate. Et per Holt, Ch. Juſt, he 
ſhould have returned generally, that ſhe was not execu- 
trix, or if he would return the ſpecial matter, as he hath 
done, he ſhould have averred, that ſhe was not executrix 
aliter vel alio modo: but that the return now made was not 
a direct anſwer to the writ, but only argumentative, to 
ſhew that ſhe was not executrix. But the Court would 
not grant a perempiory mandamus; they quaſhed this for 
the inſufficiency of the return, and amerced the defend- 
ant, and ordered an alias mandamus, that the ſuggeſtion 
of the writ might be fully and plainly anſwered. 
12. Though the return is inſufficient, yet if it appear 


thereby that the party ought not to be reſtored, he ſhall 


not be reſtored. ES 
13. Where the place is of mere ſervice, no manda- 
mus will lie; as for an ber of a ſchool; but where it is an 
office as churchwarden, ſexton, fteward of a court, Qc. a 
mandamus will lie; and fo it will to reſtore an attarney to 
dis place of attorney in an inferior court, and to reſtore 
the treaſurer of the New-River-water ; but it will not lie 
to reſtore a proctor of the ſpiritual court. 
Vo. III. =—_ 14. A fellow 


1 Salk. 229. 
Mich. 10 W. 
Mandamus to 
admit one to the 
probate of a will. 


Cumb. 185. 
Carth. 457. 
ant. 162. 


Sid. 14. 


Sty. 457. Sid. 
71, 94, 152, 
169. 3 Mod. 
432. 4 Mod. 

2 34» Cumb. 
210. Lev. 123. 
an:. 230. | 
6 Mod. 18. 
Skin. 290. 


"7 | 3 
233 e Maſter and Servant. 


ev. 14, 23, 75. 14. A fellow of New Coll. e Was expelled by the warden, 
1 Wilſon 206. Oe. whole ſentence was um, al by the vier, and this 
being returned on a mandamus, it was objected, that the 
. 2 ler, 19. Cauſe of his expulſion did not appear. Sed per Curiam, 

- Carth, 166. This being a 5 er eleemoſynary ſociety, and a viſitor ap- 
| ointed' by the founder, ne mandamus lier, and therefore 

it is to no purpoſe to object * the return. Bagg's caſe 

was the firſt mandamus. of this fort; as for thoſe men- 

tioned in Riley they are no more than letters recom- 

( | | EY 

2 Lev. 18. Ray. 15. 8 lies to reſtore a ſexton upon a certificate, 
wars Ventr- that he is an officer for life, and had ſo much of every 
ee houſe in the pariſh for wages. | 
x Vent. 32. * 16, Bends to reſtore a common coungil-man ; 
x1 Co. 96. the return was, that he ſaid Alderman M. R. vas a knave; 


*[ois) diſallowed, for the words have no reference to the | 
4 34 ration: It was held by my Lord Hale, that returns of this 
bl nature ought to be ſworn, and that it was fo done in 
: Meddlizott's caſe ; but of late it was diſuſed. 


63 
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1. Sir Robert Wayland's Cafe. . 


Where the maſ- RE uſed to give his ſervant money every Saturday to de- 
ter is liable fer 1 1 fray the charges of the foregoing week, the ſervant 
the cheat of his Lets TED ITE B 5 
ſervant, Vide kept the money; yet, per Holt, Chief Juſtice, the maſter 
infra. is chargeable, for the maſter at his peril ought to take 
care what ſervant he employs; and it is more reaſonable, 
that he ſhould ſuffer for the cheats of his ſervant than 
| ſtrangers and tradeſmen; ſo if a ſmith's man pricks my 
« Roll. 94, 95+ horſe, the maſter is liable, e rea 
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2. Boulton verſus Arlſden. 
{Paſch. 9 Will. 3. B. R. at the Sittings at Guildhall, coram | 
| 1 Holt, Chief Tultice. | e 

1 18. Raymond I chis caſe it was held, that where a ſervant uſually buys 

224- * Whae 4 for his maſter upon tick, and takes up things in lus 

che maſter is not maſter's name, but for his own uſe, that the maſter is 


liable for his ſer- | 
er uſually gave him 


* 


vant. See 1 Wil- liable, but it is not ſo where the ma 
con 33% ready money (e). 


ö Vide ac. 1 Str. 06. . 5 ; 8 4 1195 my 
9. e 8 35 
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That where the maſter gives the ſervant money to buy 
goods for him, and he converts the money to his on uſe, 
and buys the goods upon tit, yet the maſter is liable, 
G 28 the goods come to his uſe, otherwiſe not (a). 


That a note under the hand of an apprentice ſhall bind - [ 235 ] 


his maſter, where he is allowed to deliver out notes, Ca. Law and 
though the money is never applied to the maſter's uſe. f. 110. 3. 
But where he is not allowed or accuſtomed to deliver e 
out notes, there his note ſhall not bind the maſter, unleſs : 
the money is applicd to the maſter's uſe. | 


A factor of the Eq/t-India Company carried over 1209/. Skin. 49. Ch, 
in gold to Ladia, where a cy/fom was due for it, but ſayed Rep. 25+ 76- 


Where a factor 


the factor, and never paid: E per Curiam, the factor 40. Ind 
all have the benefit of it, and not the afl. India Com- 8 vr 


pal 


of what he ſa 
and which the 


pany, for it was due from them and ought to have been bare the benefir | 
therefore they cannot make a title to it againſt one 


who hath the poſſeſſion, for that is ſufficient againſt all Company oughs 
perſons but againſt him who hath the very: right, and the to have paid, 
non-payment in this caſe was at the peril of the faCtor, 


(a) If the maſter never had any 


previous dealing with'a tradeſman, but 


the tradeſman's dealings have all been 


with che ſervant, whom the maſter has 


regularly paid ; in that caſe. the maſter 


Mall not be charged. As where the 


action was for oats and hay furniſhed 
for the defendant's horſes ; the plain- 


tiff having had no dealings with che 


* OT Is * * 


-maſter, but with the coachman, to 


whom the maſter gave money for the 
purpoſe monthly; the plaintiff ne ver 


applied to the defendant (the maſter) 
during the time, and the demand was 


for years ſtanding; it was ruled, that 
the maſter was not liable. Per Lord 


Kenyon at M., Prius. Eſpinaſſe. 115. 
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. Lepara verſus Sir John Jermaine. 


{Paſch. 1 Ame] | 


FA defendant was ſued by the name of John Jer- : Sik, 50. 8. e. 
maine, Knight; he pleaded in abatement, that he was 3 

2 hight and baronet; the plaintiff replied; that he (the his wane: 

defendant) was Ac but the plaintiff perceiving 2 Ld. Rayms 
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_ ſi Opitnokmer. 


bis miſtake, and the proceedings being all in paper, he 
prayed leave to amend, but it was denied, becauſe there 
was nothing to amend by, for the bill and proceſs was 
by the name of knight, then the queſtion was, Whether 
ronet was ſuch a neceſſary part of his name as the ac- 
tion muſt abate for want of it? Et per Holt, Ch. Juſt, 
zaronet is as an eſſential part of his name as knight, be- 
cauſe it is a dignity, and whether it is created by act of 
parliament or by letters patents, it is part of his name, 
as duke, viſcount, marquis, baron, though as to this laſt 
name of dignity, there is a difference between a baron by 
tenure and a baron by patent, for in the firſt caſe, baron is 
not a name of dignity ; and if it is omitted it ſhall not 
abate the action, but a baron by letters patent is a dignity, 
and part of his name. | Wo eh 


2. The King verſus Biſhop of Cheſter. ws 


Where the de- IN a quare impedit, the plaintiff claimed under a grant to 
oe 1 Sir William Sands, who granted to the Lord Derby; 
8 the defendant pleaded, that Sir William Sande, non con- 
| ceſſit to the Lord Derby; upon which they were at iflue, 
and the jury found, that it was granted to the ſaid Wil. 

liam Sands in the declaration, by the name of William 

Sands, Eſq., being then an e/quire, and afterwards made 
a knight; Et per Curiam, This declaration is aided. by the 

verdict, by which the grant and the identity of the per- 

' fon were found; and this explanation is no more than 

what is often done by the plaintiff himſelf in late caſes, 

as for inſtance, where V. R. is bound in a bond by the 

\ name of W. R., E/q., and is afterwards hnighted, the 
plaintiff muſt bring his writ againſt him by the name of 
W. R., Knight, but in his declaration he muſt ſhew the 

| ſpecial” matter, (viz.) that the defendant bound - himſelf 
Vide 1 Ld. by the name of V. R., Ef. and was afterwards knighted; 
ey. 303-, but it is otherwiſe if the defendant had craved oyer of the 


Skin. 651. Sho. 
F.C. ada. bond and demurred. 


3. The King verſus Biftiop of Cheſter and 
; 5 Peirce. ; 
114. Nm. 1 a quare impedit, the defendant, as patron, pleaded 2 a 


* = ag grant made by King Charles I. to William Thackſlon, 


Knight is a dig- Ar1migero, poſtea militi, who granted it to the defendant 3 
en and part of the plaintiff craved oyer of the letters patents, c., and it 
N appeared to be a grant to Sir William Thackflon, Knight, 
and upon a demurrer to the plea, Rookby, Juſt. was of 
opinion, that this.might be the ſame. perſon, for he might 


have 


Wiſnoſmer, 


| have ſuch a name by reputation: But per Holt, Ch. Juſt. 
a grant to William Thackflon, Eſq. by the name of William 
Thackflon, Knight, cannot be good, becauſe night is a 


name of dignity, and part of * his name, and as much his 


name as the name of baptiſin; and if he might have ſuch 
a reputative name, he ought to have pleaded it fo, (viz.) 

nomen, or cognitus & reputatis per nomen, c., as in 
the caſe of a baſtard; but knight cannot be a name in re- 
_ putation; there is no foundation for it, as in the cafe of a 
| baſtard, or the eldeſt ſon of a duke, who by the laws of 


| heraldry takes place as a marguis, but the title of &night 


can be only conferred by the king; and in ancient con- 


veyances the eldeſt ſons of dukes and earls had only the 


addition of e/quire, commonly called marquis, &c. and now 
the courſe is to make the addition of e/def? for to ſuch title. 


4. College of Phyſicians ver/us Dr. Salmon. 
Ii. 14. Raym. 680. S. C.] 

1 againſt the defendant, for practiſng phyſic with- 
4- out licence, in which the plaintiffs declare by the 


name of the preſident of the college, en communitas of 
the faculty of phyſic in Lenden, Sc. The defendant 


craved oyer of the letters patents, whereby it appeared 


5 Mod. 327. 

2 Salk. 451. 

S. C. Miſnoſmer 
in the name of 
the corporation. 


they were incorporated by the name of the preſident, col. 


lege, five communitas of the faculty of phyſic in London, 
and were empowered to ſue and be ſued by the name of 
preſidens collegii, five communitatis facultatis medicine in 
London, and then pleaded miſugſiner in abatement : Et per 
Curiam, the plea was adjudged good, for they may ſue 
by their name of incorporation, which is preſident, colle- 
gium, five communitas of the faculty of phyſic, &c., or 
by the name given to them for that purpoſe, which is 


 preſidens collegii, five communitatis, &c., but here they ſue | 


by neither of thoſe names, but by the name of preſident of 


the college, ſeu communitas, &c.; ſo judgment was given 


quod billa caſſetur. 


Afterwards, Trin. 13 Vill. 3. B. R., another action 


was brought by the ſame plaintiff againſt the ſame de- 
ſendant, and for the ſame cauſe ; and this was brought in 
the name of preſident, college, or commonalty, which was 
the true name of the incorporation; and upon demurrer 
it was objected, that it ought to be brought in the name 
of preſident of the college, for by that name they have 

power to ſue : Sed per Pang they may fue by the name 


of incorporation, or by the name of prgſident only; but 


though by their charter they have power to ſue by that 
name; yet per Holt, Ch. Juſt. it is better (as in this caſe) 


by the name of their incorporation. 
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Traverſe of his 
name, where jt 
js repugnant. 


Vide Rep. B. R. 


Temp. Hard. 
286. 1 Salk. 6, 


Whete an alias 
diQus is proper. 
1 Lutw, 10, 
895, 819. 

6 Mod. 217. 
Cumb. 183, 

2 Sho. 394. 

6 Mod. 225. 
1 Salk, 7, 17. 


1 uk. 329. 
Where John was 
fred, and he 
Headed in abate- 
ment, that his 
name was Tho- 
Ms. 

6 Mod. 310. 


F. Anonymous. 
I Hill. 2 Anne. 


Tur plainti® declared againſt the defendant by the 
name- of John; the defendant pleads he was b 


tized by the name of Benjamin, and traverſed, that 75 
idem Jabanmnes was ever known by the name of John; 
and upon a general demurrer to this plea, per Holt, Ch. 
Juſt: this traverſe is repugnant in itſelf, and ſtands but as 
matter of form, yet-pleas in abatement are not within the 
ſtatute of Elia., but only pleas. to the right and to the 
merits of the cauſe; but though the traverſe was repug- 
nant, it is not immaterial, becauſe it waived the precedent 
matter, which was pleaded before of baptiſm, and was 
become the ſubſtance of the plea itſelf, ſo that now the 


iſſue muſt be by what name the defendant was called and 


known, and not by what name he was baptized ; but he 


might have relied upon his name of baptiſm ; and con- 


cluded with it, for a man can have but one name of bap- 
tiſm, therefore it implies a negative of itſelf, without ſay- 
ing, that he was called or known by no other name (a). 


(a) But at laſt a ręſpendeas orgſter was awarded. 1 Salk. 6, 15. 


6. Anonymous. 
[Mich. 10 Will. 3.] 
T* obligor was bound by the name of . R. he 


* may be ſued by the name of V. R., aliat diftus 
V. C. if his name is ſo; but if his name is R. V. the 


obligee cannot ſue him by the name of 8. W., alias dictus 


R. Ve, for he cannot have two names of baptiſm, neither 
is there any remedy. unleſs he hath eſtopped himſelf by 
appearance, _ | . . 


Is Knight's Caſe. 
I Trin. 2 Anne, 2 Ld. Raym. 1014. S. C.] 
A CTION againſt h Knight; the defendant pleaded 
in abatement, that his name is Thomas, and thereupon 


the plaintiff commenced a new. action againſt him by his 
right name Thomas ; the defendant pleaded in abatement a 


former action depending; and upon a demurrer to this 


plea it was inſiſted, that the averment was againlt the re- 
cord, for that hn and Thomas could not be the ſame 
e 


nens 92 
Monep. 
perſon: Sed non allocatur, for in fact it may be fo, the 
plaintiff ſhould have confeſſed the miſugſmer, and prayed 
an abatement of his writ beſore he had proceeded to a 

new one. 3 5 


; 


C0 Sc. in which the plaintiff declared againſt the de- 4 Moe. 347 · 
ſfendant by the name of Symonds; the defendant pleaded 

in abatement, that he was known by the name of Symmy, 

_ abfque Hor, that he was known by the name of Symonds; 

the plaintiff replied, that he (the defendant) was known 

as well by the one name as by the other; and upon a de- 5 
murrer to this replication, per Holt, Ch. Juſt. the * pre- * Raft. Ent. 716. 
cedents are both ways; thereupon. the defendant accepted Old. Ent. 27. 

a new declaration, but without payment of coſts, | | 


— 
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Money. 


| tt. dk 8 ; 
"IOC" ä — 7 5 e : . 
5 — Ww= * 
| * 
* * 
” 


1. Dixon verſus Willows. 
ieh. g WII. 3] _ 


[JPON a motion in arreſt of judgment, after a verdi&' 2 Sa. 4g. 
upon an indebitatus afſumpft for 131. 10. for nine 5. _ 
giineas, without ſaying ad valorem : It was held, that the Cumb. 387, 
| broad-pieces were in effect the firf guineas coined in Eng- Skn 572. 
land for 205., and went at that rate for ſome time; but the 711.7 438. 
value of gold riſing, theſe broad - pieces were made current 
by proclamation at 1/. 15. 4d.; and though there was after- 
Wards a ſecond riſe in the price and value of gold, yet 
there was no proclamation to raiſe the value of theſe _ 
pieces in proportion to the value of gold. But after- Jones 6g. 
. wards, when guineas were coined, they were made in 4 Moy 420. 
reſpect to the value ſet upon broad pieces by proclama- A IE rig 
tion, as aforeſaid; though there is no act of parlia= _ 
ment or order of ſtate for theſe guineas as they now are 
taken, yet being coined at the mint, and having the king's 
inſignia on them, they are lawful money, and current at 
the value they were coined and uttered at the mint. 

2. Afumpfit for ſeveral particulars, amounting in alf : Ler. ;8. 
to 707., but by miſcaſting it was alleged to amount to go/.;* 


— 


per 


238 


eee e. Allen verſus Symonds. - [ 239] 
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per Curiam, ſhould the jury give above 70/. the verdict 
. - would be naught, if under 704. it is good. 1 
2 Lev. 4. Vids 3. Debt for rent, and the plaintiff demanded leſs than 
2 Ventr. 129- due, adjudged ill after a verdict; the caſe was, that the 
year's rent amounted to 60/., and the plaintiff declaring 
for the arrears for one year and an half, demanded 80 /.; 
whereas it came to 60 I. See Cro. Elia. 22 contra. 
2 Lev. 57. 4. In covenant, and a general demurrer to the decla- 
| ration,-for that the plaintiff demanded more than appeared 
to be due upon the firſt breach, and leſs upon the ſe- 
cand. t per Curiam, The firſt may be cured by the plain- 
tiff's releaſe, or by the verdict upon the writ of inquiry 
finding leſs; and as to the ſecond, it is well after verdict, 
or upon a general demurrer, but not upon ſpecial demur« 
rer, and ſhewing it for cauſe. 6.4 
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Mortgage. 


1. Gorey's Caſe. 
Hin. 9 Will. 3. in Cancellaria.] 


Vide ante, pa.24- Dre by the Lord Chancellor Somers, That where 
| 2 a mortgagee lends more money upon bond to the 
mortgagor, he ſhall not redeem unleſs he pay the principal 
and intereſt due on the bond, as well as on the mortgage. 
But if he mortgage the equity of redemption to another, 
the ſecond mortgagee ſhall not be effected with this bond, 
| becauſe it is but a perſonal charge upon the mortgagor. 
Ft per Holt, Ch. Juſt. If a purchaſer pay the money to 
the mortgagee, he (the mortgagee) is become a truſtee for 

| the purchaſer. = + » 
1241 2. One having the reverſion in fee expectant 
T Vern. 263, upon the determination of a leaſe for life, in an eſtate 
395- Ch. worth 1000/4, per annum, conveys it in fee to W. R. in con- 

A. ſideration of 1000 J. and no more; the tenant for life dies, 
not have a reme- and now the conyeyance to W. R. is pretended to be no 
dy to _ his more than a mortgage, becauſe he had declared, T hat he 
22 can. did not know how long he ſhould enjoy the eflate, and that he 
not compel a re- *pould take his money again, with intereſt; Sed dubitatur per 
| Gemption —Curiam, becauſe 15 R. had no remedy to recover his 
money; and where a mortgagee cannot compel the re- 
| payment of his money, the mortgagor ſhall not enforce a 

_ redemption, 


on 


Mortgage. 

| redemption, for the remedy ought to be reciprocal; and 
| beſides, matter ſubſequent will not make it a mortgage, if 

it was not ſo upon the original agreement. 


3- Wherea mortgagee aſſigns the mortgage, all money 1 vern. 169. 
be 1 Ch. Rep. 68, 


really paid by the aſſignee, if due at that time, ſhall 
accounted principal as to the mortgagor, whenever he 
comes to redeem. © bs: | | 

W money then due ſhall be principal. . Treatiſe of Equity 


4. When the heir of the mortgagee is to reconvey the 
eſtate mortgaged, and there is no defect of af#ts in the 
hands of the executor, the redemption-money ſhall be 

aid to the heir, if the condition was to pay it to him; ſo 
if it was to pay it to the mortgagee, his heirs, or aſſigns; 
ſo it is if it was to be paid to his heirs or executors ; but 
it is otherwiſe, if it was to be paid to the executors 
only. „ 
| © Mortgagee, where the mortgage is forfeited, ſhall 
have intereſt for his intereſt; (a) and ſo ſhall an aſſignee, for 
all intereſt due from the time of the aſſignment. | 


6, Mortgage to W. R. and his heirs; but that they 
ſhould reconvey, if the mortgagor, his heirs, executors, 
or adminiſtrators ſhould repay the principal ſum and in- 
tereſt to the ſaid . R., his heirs, executors, admi- 
niſtrators, or aſſigns; the mortgagee died, and the mort- 
gage being forfeited, the queſtion was, Whether the heir 
of the mortgagee, or his executors, ſhould have the re- 
demption-money ? For the heir was to reconvey, and there 
was no defect of aſſets in the executors' hands; and by 
the condition it was limited to the Heir as well as to the 
executor. Adjudged, that egquitas ſequitur legem as near 
as may be; now if the condition had been to repay, 
without mentioning to whom, in ſuch caſe the executor 
ſhould have the money; becauſe it firſt came out of the 
perſonal eſtate; but the benefit of redemption being for- 
feited in law, it is all one in a court of equity, as if 
neither heir or executor had been named; and therefore 
in that caſe equity will appoint the executor to have it, 
becauſe the right of the mortgagee was only to the money, 
for which the land was no more than a ſecurity, and as 
his right to the land was in that reſpect only, therefore 
the money is perſonal eſtate, and muſt come to the 
the executor; but where the condition appoints the money 
to be paid either to the heirs or executors in the diſ- 
junctive, and the mortgagee comes at the day, he hath 
his election by law to pay it to either; (5) and all mort- 
gages belong to the perſonal eſtate, though made in fee. 


(a) This certainly is not true; even 
an expreſs agreement for the pur- be deemed a truſtee for 


241 


258. Where a 


mortgagee aſ- 
figns, all the 
120. Bunb. 4r, 


1 Ch. Rep. 8 . 
Redemption- : 


money to be pad 


to the heir, if 


no defect of aſ- 


ſets in the exe - 
cutor. Poſtea 7. 
Vide 2 Salk. 


449. 


1 Ch. Rep. 2 58. 
Where a mort- 
gagee ſhall have 


Intereſt for his intereſt, 


1 Ch. Rep. 18, 
283, Where the 
redemption- mo- 
ney ſhall be paid 
to the heir, and 


where to the ex- 


ecutor. Antea 5. 
8. P. 2 Vern. 


193. 


(5) But in this caſe the heir would 
the executor. 
poſe will be void, Vide 2 Salk. 449. Vide Powell on Mortgages. 
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2 Salk. 509. 
Where nobility -- 
was pteadcd in 
abatement to the 
Writ. 


in abatement, t 


( IT at; &f 7 


- Nobility, | 


The — verfur Knollis, Sor 
[Trin. 6 Wil. 3. B. R. 1 Ld. Raym. 10. 8. C 


Tu. 8 caſe is reported it in 2 Sal., but i it was as follow. 
eth: The defendant was indicted by the name of 
Charles .Knollis, Eſquire, at Hicks's Hall, for . which 
indictment _— removed into. R. by certiorari, he pleaded 

at William Knolls, Viſcount M. alling ford, 
was; y letters patent under the Great Seal of England, 
' which he produced in court, created Earl of Banbury, to 
him and the heirs males of his body; that he died, and 
that the honour deſcended. to Nicholas Knolls, his. fon and 
heir, who died, and the honour deſcended-on the defend. 
ant, ſon and heir of the faid Nicholas, Et hoc paratus g 


©, vert Hare. The attorney-general replied, that the defend- 


[243] 


* 
8 


ant, on ſuch a day, pelitianed the lords in parliament to 
be tried by his peers; and that they, upon conſideration 
thereof, 45 miſſed bis petition, and di allowed his peerage; ; 
and, upon a demurrer to this replication, theſe exceptions 
were taken to the plea. 

1 ) Becauſe it doth not conclude prout patet per recor- 


73 ) That there ought to have been a writ to certify the 

deſcents. 

(3: ), That the plea ought. to have averred Banbury to 
be in England. | 

* (4:) That the defendant did not plead, : that he was wnus 
parium regni Anglia. 

(J.) That this plea is avoided by the replication, that 
the defendant was barred of his N by the order of 
the Houſe of Lords. 


Which eos were thus anſwered: 


(i.) And firſt the Court held, that here being deſcents 
pleaded, which are matters of fact, for that reaſon prout 
patet per recordum would have been a very improper iſſue 3 
and that earl or no earl could not have been an iflue in this 
caſe, but non concęſſit only; becauſe the letters patents are 
ſet forth upon record, and therefore they held nobility 
in this caſe triable per pais ſo where nobilit is gained 
by matter of fact, it is triable as aforeſaid ; as for inſtance, 


where it is gained by marriage; but where it is by «ri? 
=S | only, 


f : Mobility. Cs 5 243 
only, or by patent, without deſcents, it is not triable but 
dy record, and in ſuch caſe the r muſt conclude prout 
patet oy recordum, and ſo are the * old books to be in- 
tended. 3 13 r bt 
( 2.) As to the ſecond objection, a writ to certify the 
deſcents is only cautionary, and not neceſſary. + 
(3.) They held, that the defendant need not aver Ban- 
bury to be in England, for it will be intended that it was; 
beſides an earldom conſiſts in dignity and office, and it is not 
material whether the place be in England, or not; as for 
inſtance, there is no ſuch place as Rivers, or Albenrarle, in 
England, and yet there are ſuch ear/s; for the great ſeal, 
which neceflarily relates to England, makes them Engi/h | 
vers; it is true, the king may create an Vid peer undet 
the great ſeal; but that muſt be by expreſs words in the 
tent. + a4 a 0 5 | 5 : : 
264. The defendant needs not aver, that he is nut parium 
regni Angliæ, becauſe he appears to be ſo by letters patents 
now produced ; and as to that matter, Eyre, Juſtice, took 1 
this difference, (via.) where peerage is claimed + ration? + 4 Inſt. 3. 
zarvniæ, as by a Biſbep, he muſt plead, that he is ann, | 
parium regni Angle ; but where the claim is ratione noi. 
litatit, he needs not plead otherwife than purfuant to his 5 
creation. ä | | 
(5.) It was adjudged, that the order of the Houſe of 
Lords did not take away the defendant's peerage, nor eon- 
clude him, becauſe his cauſe was not properly before them; „ 
t-the courſe is, where a man is difturbed in his title, to + Stamf. Prær. 
| petition the king, who indorſes the petition, and fends it 5 3 8 
into Chancery. 3 — 9985 
A perſonal honour, as the dignity of peerage may be The dignity of 
forfeited by attainder, for it is implied by a condition in forget pars Pr 
law, that the perſon dignified ſhall be loyal; and this 2 os "i 
dignity after attainder cannot deſcend, becauſe the blood cannot be ſur- 
by which it is to deſcend is corrupted ; ſuch a dignity ng d. 8 
cannot be ſurrendered, or transferred by fine, for it is a l 


* 22 Aſſize 24, 
Br, Aſſize 240. 


* h 
quality afhxed to the blood, and ſo merely perſonal, that [ 244 ] | 


a fine cannot touch it; befides, if it was permitted, it 
would draw the trial of peer or no peer into the court of 
Common Pleas, which is determinable only in parliament, 
liz.) in the Houſe of Peers gy ca 25 


* A . * 


82 ů . 
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. F | Nolle Proſequi, or Nonſuit, Fo. 


* The Serjeant's Obſervations upon this Title, and upon a 
* a ; ; Y » "0 Retraxit.”* 238 885 a 5 f 3 5 


Co, Lit. 138, 1. 4 is, where the plaintiff ought to appear, but 
— — makes default; but a rerraxit is, where the party is 
age non- in court and makes default. 3 1 Ort OSHS "af 
ſuĩt and retraxit. 82 8 a r . 
Nonfuit is never 2. A nonſuit is either before appearance, at the return 
| 296 (9-096 Bega of the writ, or after, at ſome day of continuance, for the 
”* plaintiff is always the firſt agent, but it is never peremp- 
roy before appearance; it is true, after appearance, and 
in ſome caſes, it is peremptory, as in appeals quart impedit, 
and attaintsr, &c. 8 7. "> Aid 
Where the non- 3. In perſonal ations, the namſuit of one is the nonſuit of 
fuir of one is the All the plaintiffs, except in ſome caſes, where ſummons and 
| . ſeverance is allowed; it is ſo in treſpaſs, and it is ſo in 
debt; as for inſtance, if an action of debt is brought 
againſt A., B., and C. by ſeveral precipes, a nonſuit guoad 
| | 41 is a nonſuit quoad the othef two, but it is otherwiſe in 
-= 2 diſcontinuance, 0h +. | 
[ 2451 4. 80 where an action of debt was brought againſt 
See Sid, Blake's three co-heirs, two of them confeſſed aflets, and being at 
itſſue with the third, the plaintiff was nonſuit; this thall 
enure to all. | 4 | 
5. At common law, upon every continuance or day 
x given, the plaintiff might be nonſyit, ſo that even after 
* x Toft. 339+ b. a * yerdict, if the Court took time to conſider and be ad- 
viſed, the plaintiff was demandable, and might be nonſuit; 
| but this is now remedied by the ſtatute 2 H. 4., yet after 
4 Dyer 53 a + privy verdict the plaintiff may ſtill be nonſuit, and fo 
- he may after a /pecial verdict found, becauſe the matter 
was argued, and ſo he may after a demurrer, * 
the matter was argued, if the Court give a day over, for 
the plaintiff is then demandable. h 


6. As to a retraxit the rule is, qui ſemel actionem re- 
. nunciavit amplius repetere non potgſt, therefore a retraxit is a 
bar to any action of equal nature brought for the ſame 
cauſe or duty, but a nonſuit is not. 
8 Rep. 58. in 7. A retraxit muſt be always in perſon, for the entry 
Becher's cafe. jg venit & fatetur ſe nolle ulterius proſequi; and therefore, if 
it is by attorney, it is error. 
1 Cro. 551. 8. Two joint obligors; one was ſued, and as to him 
| a retraxit was entered, and afterwards the obligee brought 
an action of debt againſt the other, who pleaded this re- 
traxit in bar to that action; and the better opinion was, 


that it was a good bar (4). | 
(a) Otherwiſe if they had been jointly and ſeverally bound. March gg. 


4 


Nolle. Proſequi, or Nonſuit. 


9. Goddard verſes Smith. 
(Mich. 3 Annæ.] 
WHERE is a ſhort note of this caſe in 2'Sa/k., but the 


245 


2 Salk. 456. 
Where a non 


1 cafe was as followeth: | . 


FP. IV. R. being indicted for barratry, the attorney-ge- 
neral entered a non prof. (viz.) quod attorn. generalis domine 
regine, ipſum inde non vult ulterius proſequi; whereupon 


K. brought an action on the caſe againſt the proſecu- 
tor, for a falſe and malicious indictment proſecuted againſt 


him (the plaintiff ) er guad fuit debito modo inde exoneratus, 
and at the trial gave this un prof. in evidence: Sed per 
Curiam, It ought to be an acquittal upon the merits of the 
cauſe, which was never tried in this caſe, and there was 
no default in the defendant in not having it tried: Et per 
Holt, Ch. Juſt., This is no diſcharge, it is only putting the 
defendant ſine die, the attorney may take out new proceſs 
if he will. Led per Harcourt, 2 of the Crown-office, it 
was never yet done; an pros's have been frequent upon 
informations, but never upon indict ments, till the reign of 
Car. 2., and the Court thought it hard that the attorney- 
general ſhould allow them. 6 


10. Cree verſus Roll (a). 
[Paſch. 13 Will. 3.] 


1* ejectment againſt two defendants; afterwards, at 

the nf pries, the plaintiff entered a retraxit againſt 
one of them, and the cauſe was tried againſt the other; 
adjudged, that before the record is ſent down by /i prius, 
either before or after ifſue joined, the plaintiff may enter 
a nor prof. againſt one defendant where they ſever in their 


pleas, but where they do not ſever the plaintiff cannot 


enter a non prof. as to one of them. | 


2.) That there cannot be a non prof. at the trial at 


the aſſizes. 


[ 246 ] 


Where 2 
pool. racy WO ins 
tered, where not. 


(. Auen, If this is not the ſame caſe with Greeves v. Rall, 2 Salk, 456 ? 
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| 1 Vent. 204. 6. One married a city orpha 


Notice. 


x Roll. Rep." - "yl WW HERE a promiſe was made to pay the laintif 2 
ARS $480, upon his return from Hamburgh, che plain- 
Where ſpecial tiff muſt give notice of his return, and allege it ſpecially 
— in his declaration (a). e N 
2Lev.22, Wil. 2. Deviſe to his ue ig daughter in tail; provided, 
Gams v. Fry, that if ſbe marry without conſent of V. R., then. to his 
Mate, an 8 ſecond fon in tail; the daughter married without the con- 
tice of u con. ſent of N. R., and the, ſecond ſon entered, and botk are 
ditional limit- found to be infants, and alſo that the daughter had no 
ation. 8 Co. 92. ,ofice of the condition: Adjudged, this is a conditional 


Cro. g . . 8 | 2 . : : | 
| N $56, limitation, and that the ſecond ſon might enter, and that 


Mod, 87. want of notice will not excuſe the daughter, becauſe no 


Vu. 204% one is. bound to give her notice; and as the takes notice of 


the eſtate deviſed to her, ſo ſhe is bound to take notice 
of the condition upon which ſhe takes it; but it is other- 
© Wiſe where the deviſe is to the heir at law upon ſuch a 
- conditional limitation, becauſe he may enter generally, as 
heir, not knowing there was a will. 8 
2 471 3. Where a man covenants to make V. R. ſuch an 
x Vent. 147, eſtate in D., the covenanter ought to give notice to V. R. 
200, to 205 what manner of conveyance he intends; that if it be a 
| hag hag 3 feoffment, V. R. may be ready on the land to take livery 
I and ſeiſin. 2 5 3 1 
3 Wiſhir. 147. 4. 80 where a man covenants to /zvy:'a fine to V. R., 
> | the covenanter muſt give notice . intends to 
levy it in court, or by dedimus. | 8 5 
5. An award, that A. ſhall make B. a' leaſe, c. 
within fix months following, and that upon making there- 
of B. ſhall pay the other go/., A. needs not give notice 
when he will make the leaſe. | 95 


* 


| „ in Surry, [not] knowing 
2 Lev. 52s her to be ſuch z adjudged, that he is puniſhable, becauſe 
he is bound to take notice, that ſhe was a city orphan, 
and the rather, becauſe nobody is bound. to give him 

notice (b). 8 e 
(a) There is a contrariety of au- (3) R. ac. with reſpect to wards in 

fhorities upon this ſubject. Vide Com. Chancery, 3 P. Wins. 115. 

Pleadir, (C) 75+ vol. 5. 3d ed. pa. 367. , 


1. Arnold werſus Jefferſon. 
5 (Mich, 9 il. 3. 5 


N this caſe it was held, per Holt, Ch. Juſt., That an aſ- Affiſe where it 
1 fiſe or quod permittat, Wc. guare erexit_quedam ediſicia, 1 89% where 
3s good, for there may be a building without a proper 458. 
name; it lies de fabrica, which is a word more uncer- N. B. 184. 
tain than edificia, yet it will not lie + de mole, becauſe the + 3 Cro. 403, * - 
thing itſelf is not to be recovered as in a præcide. 53% * 
2. Stopping of lights is a nuiſance, but flopping a proſpet * _ 5 
is not; as for inſtance, one who had a houſe and lights S wppisg lights 
time out of mind, the neighbour and owner of the next v here it is a nui- 
field built a ſhed, which ſtopped the lights, and then {3% and how 
made a leaſe thereof to V. R., againſt — the plain- 1 Rall. Rep. 22. 
tiff brought an action for this auiſance: Et per Curiam, [ 248 ] 
admitting he might have an 4% of nuiſance againſt the xo 
Builder, yet he cannot have an action againſt his leſſee, 
becauſe it would be waſte in him to pull down the ſhed 
and abate the nuiſance; but the plaintiff may ſtand on | 
His own ground and abate it. Et per Curiam, Where the Dyer 320. = 
thing done is a nuiſance per intervalla, as a cock, or pipe, 2 Talk. 460. 
or gutter, an action lies againſt the leſſee, becauſe every | 
freſh running is a freſh nuiſance; yet if V. R. have a 
wy over the ground of V. M. and he ſtops that way, 
and then demiſes the ground to C., an action lies againſt 
the leſſee, for continuing this nuiſance. | 
3. A lord of a manor may build a dove-cote upon his 2 Cro. 492 
land, parcel of his manor, and this he may do by virtue 5 Rep. 104. 
of his right, as lord thereof; but a tenant of the manor 2 rs — 7 
cannot do it without licence, for he can oy _ _—_ to 30. contra. Whs 
ny privilege that may be prejudicial to others; but this is mau build 4 f. 
= - —— „, ot, puniſhable in the leet : Butthe 2 wy. 
naiſance being particular, the lord ſhall have an action enn 
the caſe, or an aſſiſe of nuiſance, as he may for building 
2 houſe to the nuiſance of his mill. 
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Oath. 


1. 4 U MPSIT, Ec. in caſe he would make oath 


— ADEre @- before ſuch. a perſon, he promiſed, &c. At per 
— ” Curiam, Oaths are either by comin Nom or voluntary p 9 a 
temporal thing voluntary oath by the conſent and agreement of the par- 

ties, is lawful; and in ſuch cafe, if it is to do a ſpiritual 
thing, and the party fail, he is ſuable in the eccleſiaſtical 
court, pro lefrone fidei; and if it is to do a temporal thing, 
he might formerly be puniſhed in the Star-chamber, if 
he failed, and now in B. x. ; 1 98 75 
2. Hilton verſus Byron. 
I[paſch. 11 Will. 3. B. R.] 

rakers folem» THE plaintiff Hilton, being a. Qualer, moved for an 

Sable in rl. attachment againſt Byron, offering to make his /o/emn 
minal caſes. affirmation, according to the late act, that he went in danger 
f 249 ] of his life (a). Sed per Curiam, it was denied, unleſs he 


would take his oath in common form, for this being a cri- 
minal proceeding, it is out of the ſtatute. ED 


(a) R. ac. 1 Str. 2uakers affirma- award, 1 Str. 441. Allowed on an 


tion diſallowed in an appeal of murder, 
2 Str. $54. So on a motion for an 
information, 2 Str, 872. | 
to anſwer the matters of an affidavit, 


So on a rule 


affidavit in his own defence againſt a 
criminal charge, 2 Burr. 1117, Ina 
penal action, Coauper 382. On a rule 
reſpecting the appointment of an over- 


2 Str. 946. So on a motion for an at- 


ſeer. 2 Str. 1219. 
tachment for non- performance of an | 


3. Hippeſley verſus Tuck. 


2 Lev. 184. T. A Writ of error was brought upon a judgment in an 
| 06 tr 3 inferior court, of which court the mayor of the cor- 

con ration was judge, and the error aſſigned was, that he 
to the record. d not taken the oaths purſuant to the ſtatute 25 Car. 2., 


4 Wi i. by which his office of mayor is made void for not taking the 
| oath, and by conſequence the judgment was coram non 
judice it was inſiſted in ſupport of the judgment, that 
this is not aſſignable for error, becauſe it is contrary to the 
record by which he is admitted to be judge. Sed per Cu- 
riam, the ſtatute makes the office void as to juriſdiction, 
and therefore this is aſſignable for error, though contrary 
to the record (5). | : | 
(6) Dub. L Hawk, c. 8. J. Zo 


4. But 


| Office; 
4 But ſince it hath been adjudged otherwiſe in a pa- 
krallel caſe. / Error of a 3 in an inferior court, 


for that the ſheriff who heard the cauſe, and was judge of 
the court, had not taken the oaths ; The defendant plead- 


cad, that the oaths were not rendered to the ſheriff; and 


upon a demurrer to this plea it was adjudged good, 
becauſe the ſtatute requires, that the oath and declaration 
ſhould be tendered to him to ſubſcribe, and the tender is 
traverſable (a). UT EX | 
| (a) Vid contra 2 Salk. 428. 


* 


2 ͤ— ru... 2 . * 1 
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2 Lev. 242. | 


Denning verſus 
Norris. 


Otkice. 


1. Saunders ver fits Owen. 


IN arguing this caſe, which was upon a writ of error to 


reverſe a judgment in aſſiſe for the office of cler »f 


the peace to the juſtices of Kent, it was held, that ann 

12 Rich, 2 The clerk of the peace was called, the c/er4 
the juſtices ; from which it may be inferred, that at that 
time there was no cu//os rotulorum, but all proceedings at 
the ſeſſions were kept by the juſtices z that when by the 
ſtatute * 34 Ed 4. their proceedings came to be recorded, 

it was then neceſſary to 4 proper officer who ſhould 
be reſponſible for the rolle, and this was the cuffcs rotu- 
{rum, who then had power to appoint a deputy, as incident 
to his office, and this is the cler of the peace: But this 
being found to be a profitable office, the king did uſually 
diſpoſe of it; therefore, to prevent ſuch diſpoſals, this 
office was annexed to the cu/tor rotulorum by the ſtatute 


37 H. 83 and ſince that ſtatute the cu/for hath always put 


in the clerk of the peace, appointing him to hold the ſame 
durante placito ſuo ; ſo that he was removable at will, till 
by the ſtatute + 1 Will. 3. he had a more fixed eſtate, 
which is guamdiu ſe bene gefſerit | 


2. Sir Robert Atkins ver/us Mountague. 


LEANOR, queen-dowager of H. 3. endowed St. Ca- 
 tharine's Haſpital near the Tower, reſerving to herſelf, 

et reginis Angliæ nobis ſuccedentibus plenem poteſſatem of pro- 
viding a mafter thereof: The qucemdozvager, in the reign 
of Car. 2., nominated a maſter, and queen-conſort taking 
that nomination to be void, ſhe nominated another ; it was 
Vol. III. | R inſiſted, 


250 


2 Salk. 467. 

5 Mod. 386. 
Of a cuſtos rotu- 
lorum and a 
clerk of the 
peace. 


* 34 Ed. 3. 
cap. 1. 

1 Ld. Raym. 
163, 164. 


+ I Will, 3. 
cap. 21. 


1 Chan. Rep, 
What office 
cannot be grant. 
ed in reverſion. 


inſiſted, that ſuch a deſultory inheritance as this was, 

(via.) reginis Anglie nobis ſuccedentibus, could not be good 

| by charter, without an act of parliament. But per Curiam, 

this is very true, if it had been a grant of advew/on in eſſe, 

or of lands, becauſe he who had a right could not always 
[ 251 1 know againſt whom to bring his action; but of a pa- 
tronage newly founded there can be no precedent right; 

| there fore it may be limited at pleaſure, like a rent de novo. 

Vide Com. Dig. 2. It was held, that this office of a maſter could not be 
„.S. B, 13» granted in reverſion; and that the right of granting it 

was in the queen-dowager, and not in the queen-conſort, 

unleſs there was no queen-dowager. e 


3. Anonymous. 


Office of mar- PE R Curiam : The office of marſhal of the King's 
thal of B. R. Bench cannot be granted to one for a term for year 
cannot be granted 10 years 
to one for a term abſolutely, becauſe in ſuch eaſe it might go to an executor 
for years. or adminiſtrator. EL ge PS | | 
. But it may be granted to one for ninety-nine years, if nge 
. ſhall ſo long live (a), becauſe there can be no inconvenience 
in ſuch a grant, and the preſent marſhal ſucceeded Sutton 
by virtue of ſuch a leaſe. | 5 


(a) But a grant to one for 99 years, during the life of another perſon, 12 
not good. 1 Show. 25. ROS | | 


4. Godolphin ver/us Tudor. 
LMich. 3 Annz. 


S. C. 2 Salk. GEE William Godolphin being auditor of Wales for life, 
468. 8 made the defendant his deputy, quamdiu ſe bene geſſerit; 
3 and by articles of agreement between them, he = ſaid 
good, where not. "defendant, in conſideration of the ſaid deputation, did 
covenant to pay to Sir William Godolphin 2001. per annum, 
and to fave him harmlefs, Sc., and entered into a bond 
for performance of thoſe articlesz and in an action of 
debt brought on that bond, the breach aſſigned was for 
- non-payment of 200/. per annum for ſo many years; the 
defendant pleaded the ſtatute * of Ed. 6.; there was a re- 
* s Ed. 6. plication, and a rejoinder and demurrer : And per Curiam, 
6 this is. an office within the ſtatute; but adjudged, that 
where the ſalary is certain, in ſuch caſe, if the principal 
maketh a deputation, reſerving a leer ſum out of that 
ſalary, ſuch. deputation is good notwithſtanding the ſta- 
| tute, ſo if the profits are uncertaain ariſing from fees; if 
Vide N. Bl. the principal makes a deputy, reſerving a ſum certain out of 
nn. the fees and profits of the 5ffice, it is good; for in thoſe caſes, 
if the fees will not anſwer the reſervation, the deputy is 
i | nos 
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Office, 

not to pay : And though a deputy, by his conſtitution is 
intruſted with the whole office of his principal, yet he 
hath no right to the ſalary or fees, for they ſtill belong to 
the principal; ſo that whatever he reſerves to be paid out 


of them, is only a reſervation of what was his before, and 
giving away the ſurplus to another; but where the re- 


ſervation or agreement is to pay generally, bt not out of 


the profits, the ſum reſerved mult be paid at all events, aud 
in ſuch caſe, it is void by the ſtatute. yk 


5. Hutchins, Serjeant's Co/e. 
| 2 CH INS being made king's ferjeant by patent, 
24 during pleaſure, with a ſalary of 40/* per annum, was 
afterward made one of the commiſſioners of the great ſeal, 
which commiſſion being afterwards diſſolved, the queſtion 
was, Whether he ſhould (till take place as king's /erjeant ; 
and by the opinion of all the judges, his patent of king's 


ſerjeant is determined, becauſe his commiſſion put him 


into an oſſice of judicature, which is n with the 
ſervice and duty of his office to be performed as Ling 
ſerjeant; and it is the ſame as if he had been made lord 
keeper. or a judge. ; | 
1 


an -archdeacon forfeits his right to grant the 
office of regifter, per 5. Ed. 6. againſt the ſale of offices, 
the king ſhall take the advantage of that forfeiture without 
olſice found, for it was neither in the archdcacon, nor in 
the king as an eſtate, but only a power to nominate to the 
office; it is like a choſe in aim, and the preſent-vacancy 
is a chattel ſeparate ſrom the inheritance#2 #9 
7. Tenant for life of the bailiauio of the Savoy from the 
erown, made a leaſe thereof for'aiyear-to an under-deputy, 
and adjudged good; for by the ſtatute 5 & 629.6. cap. 16. 
all offices of fee are excepted; aud ſo arè all ſub- grants and 
ſub-demiſes thereof. 4 Ni 
8. In falſe impriſonment, the defendant juſtified as deputy 
to a conſtable; it was objected againſt this plea, that a 
conſtable could not make a- deputy; for he is ſworn to his 
office, and cannot give his oath. to his deputy. . Sed per 
Curiam, A conſtable is but a miniſterial officer; therefore 
he may make a deputy, for he may be ſick, and ſo not 
able to execute his office in perſon, but" returns muſt be 


made in the name of the immediate officer, and ſo they 


muſt in all miniſterial offices, but not in judicial. . 


R 2 


King's ſerjeant 
made commiſ—- 
ſioner of the 
great ſeal, his 
patent as king's 
ſerjeant is 
determined, 

3 Lev. 351. 


1 Vent. 270. 
Where an arch. 
deacon forfeits 
his right to 
grant the office 
of a regiſter, the 
king ſhall have it. 


2 Lev. 151. of- 
fices in fee are 
not within the 
ſtatute 5 & 6 
Ed. 6. 


I Roll. Rep. 274. 
Conſtable may 
make a deputy. 
Rol. Abr. 591. 
Moor 845. 
Cromp. 222 


EEE 
Orders, 


1, Harriſon verſus Lewis. 


A poor man MOVED to quaſh an order made at the quarter-ſeſſions 
coping _ . in Coventry; the caſe. was, Lewis, with his wife and 
variſh ſhall nor children were ſettled in the pariſh of A., and from thence 
80 back tothe removed to the pariſh of B., where the huſband gained a 

— e ſettlement ; but the pariſh of A. having given a certificate to 

| gained-a ſettle. the pariſh. of B., that they (the ſaid pariſh of 4.) would 
ment elſewhoce. receive them again, whenever Lewis ſhould become 
chargeable to B., and he now being chargeable, they ob- 
tained an order from two juſtices to ſend him and his 
wife and children to A. again; which order was confirmed 
upon an appeal to the ſeſſions, and he was ſent thither 
\ accordingly, but the order was quaſhed; for though it 

was according to the agreement made between the two 

| 8 yet a private agreement in this caſe ſhall not alter 

e law. | | . 


2. The King verſus Pariſh of St. Nicholas in 
Abingdon; 34 


Taxing alone, NE Diclenſon was an inhabitant of the pariſh of St. 
oo” 8 Helene, in Abingdon, where he had four children, and 
. S. C. removed from thence into the pariſh of St. Nicholas, . 
in. 620. where he lived ſome time, and was taxed to the poor there, 
| but was removed back to 87. Helens before he paid the tax, 
and there he died, afterwards his children were by order 
of the juſtices removed into the pariſh of St. Nicholas, for 
| that their father had gained a ſettlement there, by being 
I ® Statute 3 & 4 * taxed to the poor, and this by virtue of the ſtatute 
= Wil 3. 3 e 4 Will. 3- But per Curiam, there muſt be paying as 
i | | well as taxing, to make a ſettlement by that ſtatute. 


[ 254] 3. The King ver/us Inhabitants of Winſly. 


| 4 | * Ieffions mult NE Mary Tully, a woman, was by order of two 

8 CAT O e Rove rom Beverley to Naſeborough (a) in 

Poſtes 6, 8. P. the Weft-Riding of Yorkfbire, that being adjudged by them 
to be the laſt place of her legal ſettlement : Noſodorough 


. appeals to the next ſeſſions, and thereupon an order was 


(a) 2. If this ſhould not be Knareſborough? — © 


Orders, 
made, reciting the difference between Beverley and Naſe- 


borough ; but that appeared to them, that this woman was 
laſt legally ſettled at Winfly, which was a third pariſh not 


254 


Vide Haines's 
caſe, Comb. 286. 
Qu. If ſame 


calc ? 


concerned before, and ſo ſhe was by that order removed 
to Winſiy: but it was quaſhed, becauſe the ſeſſions had no 
juriſdiction, but only to rm or rever/e the order between 
the contending: pariſhes, and not to make an order to 


charge a third pariſh. 


4 Wootton Rivers verſus St. Ws Marl- 


borough. 


THIS caſe is reported in 2 Sa/b.; but it was as followeth, 
1 (viz.) An order was made by two jiufices to remove a 
oor woman from the pariſh of Wootton Rivers to the pariſh 
of St, Peter in Marlborough, that being the laſt place of 
her legal ſettlement; which order being removed into B. R. 
by certiorari, theſe objections were made againſt it. 
(1.) It is not ſaid that the woman vas poor, but only 
that ſhe was lame and likely to become poor. 
(2.) It is not ſaid, that ſhe did not give ſecurity, upon 
giving which ſhe is not to be removed by the ſtatute 
* 13 & 14 Car. 2. | 


2 Salk. 492. S.C. 
£ Mod. 149. 
Objected againſt 
an order, that it 
did not ſet ſorth, 
that the perſon 
removed did not 
rent 10). per ann. 
and that it doth 
not ſay it was 
made upon the 
complaint of the 
pariia officers, 
quaſhed for the 
laſt objection. 


(3-) It is not faid, that the did not rent a tenement of GAA 


lol. per annum. | | F 
(4.) The order was made upon complaint to the juſ- 


tices, but doth not ſay, upon complaint of the churchwar- | 


dens or overſeers of the poor. | | 
But the two laſt objections were chiefly inſiſted on to 
quaſh this order. | 2 | 
Now, as to the renting a tenement of 10/. per annum : 
Per Holt, Ch. Juſt. Before the ſtatute 13 Car. 2. the juſ- 
tices of peace removed poor people by conſequence of 
law upon hy: 43 Eliz,, becauſe it is provided by 
that ſtatute, that every pariſh ſhould maintain its own 
| Poor, therefore they conſidered who were properly the 
poor of a pariſh, and thoſe were ſuch as were ſettled a 
convenient time in a pariſh, and that a month was a con- 
venient time to make a ſettlement : But there being ſeveral 
doubts made about this matter, therefore to ſettle the 
ſame the ſtatute before- mentioned was made; upon which 
ſtatute this queſtion now ariſes (viz.) ſince the power to 
remove a poor perſon being not wholly founded on the 
ſtatute 13 & 14 Car. 2., but on the law as it was before 
the making that ſtatute, whether ſuch an order as would 
| ſerve for a removal before that ſtatute, would ſerve ſince; 
or whether the ſtatute obliges the juſtices to alter the 
form of their orders; and this depends upon the operation 
of the ſtatute, whether it was by way of juriſdiction or 


[ 255] 


R 3 reſtriction; 


= Orders. 


reſtrickion; and upon ſearching of precedents by the ſe. 
condary he found, that'the orders before this ſtatute were 
all without this clauſe, and ſo were the orders ſince; 
whereupon, as to this point, this order was held good; 
and if the fact is, that the perſon removed doth rent a tene- 
ment of 101. per annum, it ought to be remedied by LOS 
of appeal to the ſeſſions. 
But as to the laſt exception, that this ceder was made 
upon complaint only, and not upon complaint of the 
churchwardens, ci, this was held fatal; whereupon the 
rin of the certiorari was read, 'and there it appeared, 
that the order was made upon the complaint of the 
churchwardens and overſeers of the poor; upon which it 
was urged, that this omiſſion and defect in the order itſelf, 
— be. ſupplied and made. good by the return of the 
certiorari. But per Curiam, no man can diſturb. another 
coming into a pariſh, but he or they who have authority 
fo to do; a complaint ex officio to a juſtice of peace is not 
ſufficient, for it may be that the pariſh is willing, and do 
deſire, to have the party amongſt them; and if that be the \ 
caſe the juſtices cannot remove him ; and though upon the 
return of the certiorari it is ſet forth, that this order was 
made pon the complaint of the church r and overſeers 
of the poor, yet that will not ſupply. the omiſſion in the 
order itſelf, becauſe the juſtices had exerciſed their au- 
thority before the return was made, and they had no 
power to make ſuch a return; they ſhould only have re- 
turned the order in hac ver la, for which reaſon this order 
Was quaſhed. 
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1.3 Serivenham. Pariſh voir 8. Nicholas. 
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Order quaſhed, AN order to remove a poor perſon was quaſhed, becauſe 
for that it did > it was not ſaid that he was poor or likely to become | 
not ſet forth, Poor's * | 


that the perſon chargeable zo the pariſh, &c (a). 
was poor, &. 6 8 
| * 8 2 Salk. 930. 0 


* ny 
ann 


* 


[ 256 ] 6. The king 2 Inhabitants of Oking. 


5 2 208. 0 NE Farmer Tull 15 his wife and children, were jemored, 

Where the hu by an order of two juſtices, from Oking to Horſervell, 
band is ſettled, ' Who appealed to the next ſeſſions, and there an order was 
+ + 4a na made to ſuperſede the order of the two juſtices; and for 
likewiſe be ſet. that it did not appear to them, that the ſaid James Tully 
tled there, (ay ing nothing of his wife and children) had a ſettlement 
48 8 1 


or/evell, therefore they order him, and his wife and 


chüdren, to be removed to © Oling : Theſe orders being re- 
moved by certiorari, it was — that the order ap- 
peared 


- Orvers, | \ 256 


peared to be made by the juſtices, c., at the ſeſſions 
| Holden for the county of Surrey at King fton-tpon-Thames ; 

and it doth not appear by the order, that Xing ſſan was in 

the county f Surrey; but the word Surrey being in the 

margin, this objection was over-ruled : The next objection 

was, that it doth not appear by the ſeſſions order, but that 
the wife and children might be ſettled at Horſewell, for it 
only ſets forth that James Tully had no ſettlement there, 

which may be true, for he may be a vayabond, and yet 

| his wife and children may be ſettled there, the one by 
having a freehold, and the other by being apprentices ; but 

er Curiam, this exception was diſallowed ; for wherever 
the huſband is ſettled, there the wife muſt likewiſe be 
| ſettled. In the next place it was objected, that the ſeſſions 

| having only power to * repeal ar 8 but not to ſuperſede. * Seſſions have 
the order of two juſtices. Fer Curiam, Super/ede is not a power to affirm 
proper word; there is a difference between a ſuper/edeas |; 8 
and a repeal ; a commiſſion of oyer and terminer may be order. | L 
ſuperſeded, and revived by a praredendo without granting a Antea 3. S. P. 
new commiſſion, but that cannot be done in caſe of a 
repeal; yet this word is commonly uſed amongſt juſtices of 

peace upon ſuch occaſions; therefore they would not quaſh 
it, but referred it to a judge of aſſiſe. 55 


7. The King verſus St. Ollave's Pariſhioners. 


5 1 JON a certiorari two orders: were returned ; the firſt Order of removal 
S was an order made by two juſtices, for the ſettlement ought to be di- 
of a poor man, Thomas Gill, in ſuch a place, and the 22 - 
other was an affirmation of the firſt order upon an appeal riſhes. 2 Salk. 
to the ſeſſions: the firſt order recited, . That whereas com- 493+ S. C. 
plaint hath been made unto us, that Thomas Gill of the | 

| pariſh of S/. Ollave, had lately intruded himſelf into the 

pariſh of St. George, &c. We adjudge him to be laſt legally 
ſettled in the pariſh of St. Ollave; theſe are therefore to | 
require you, and every of you, to convey the ſaid Thomas [ 257 ] 
Gill to the pariſh of St. Ollave; and the order was di- | 
rected to the churchwardens and overſcers of the poor of St. 
Ollave, for which reaſon. it was quaſhed ; for the order 
_ ought to be directed to the pariſh gficers, from whence - 
the perſon is to be removed, and to the officers of the pariſh, 
who are to receive him only. _ EY 


8. Luckington verſus St. Auſtin's Pariſh. 


HE caſe was, Simon Howell was ſettled at Lucbington Where parents 
in Wilts, but afterwards he and his wife came into 7* 02d me. 
the pariſh of St. Auſtin in Briſtol, where he lived ſome- fertled where 
time, and had a child born there, which child was now born. S. C. 
4 under Comb: 380. 


* - $8 Orders. 
Sett. and Rem, nder the age of ſeven years; the father went to ſea, and 
251. there died, the mother returned to Luckington, and there 
ſhe died z two juſtices made an order to ſend the child to 
Luckington, that being the place where the father was ſet- 
tled, which order was confirmed ypon an appeal; but 
Mr. Northey moyed to quaſh this order of ſeſſions, becauſe 
the child muſt be ſent to the place where it was born, 
unleſs it can be ſent zo his parents, where they ate ſettled, 
which could not be done in this caſe, becauſe they were 
both dead (a). | | | | | 
(a) By the other reports, it ſeems clearly eftabliſhed, that the child's ſet. 
the caſe was not decided, It is now tlemeut follows the father's. | 


- Ry 9. Tudy verſus Padſtow. 
1 | [Paſch. 9 Will. 3.] 


Seſſions have no AN order made by two juſtices for ſettling a poor man 
. at ſuch a place, was quaſhed at the ſeſſions; but- 
2 Salk. 479, becauſe it did not appear, that it came before them by 
| 2 way of appeal, the order of ſeſſions was-quaſhed, for they 

have not original juriſdiction, but it muſt be brought 


before them by appeal x 
10. Bayly's Caſe. 
hin. 10 Win. z.) 


Where the ſer⸗ A Maid-fervant before the 25th of March 170%, was an 
— . nn inhabitant legally ſettled at Overton iv Hampſbire, and 
eee then gontracted with one John Opequord, an inhabitant of 
one contract, yet Ste penton, for ſo much wages, to ſerve him from the ſaid 
it is x Per. ger. 2 5th day of March till Michaelmas following, which ſhe 
ca. £49. Forte. did accordingly, and then made a new contract with the 
316. Sett. and ſame maſter, to ſerye him for a longer time, and accord- 
12 Mod: 224. ingly did ſerye him upon that contract till April following, 
R. ac. Ld. Raym. in all above a year. And per Curiam, though this was not 
— 1 an entire contract for a year, yet it gained her a * ſettlement 
+ p p 8 7 at Steventon, according to the ſtatute 9 Will. 3. cap. 
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I I „e Queen verſus Branworth. 

| | | EO OE [Mich, 3 Anne. ] 
| hood pane - B ANWORTH was indicted at Portſmouth, for wan- 
AQadle for being dering up and down there to fell wares as a petit 
 vagrant. chapman: and it was urged, that any petit chapman is a va- 
VERS grant within the ſtatute (6) 13 Elia. if not exempted and 
: 4 | | : 5 26-55 (3) 39 Ex. &. 4. 


* $ 


qualified 


| Orders, | | 2 32 


qualified within the ſtatute * ꝙ & 10 Will. 3.; and that the * Cap. 22. 
ſtatute before- mentioned did not extend to boroughs, or | 
ate towns, ſo that as to theſe places a petit chapman 

remained as he was before (i. e.) a 1 Sed per Holt, 
Ch. Juſt. A man was not indictable for being a vagrant ; 

but if he was ſuſpeCted to be, or really was, a looſe and 
diſorderly perſon, he might be taken up and bound to his 

good behaviour, and by the ſtatute of /abourers, he might 
be put to work, or be compelled into ſervice. 


12. Spencer's Caſe. | 
(Hill. 8 Will. 3.4 


order was made by tquo juſtices, to remove Spencer Appeal muſt be 
from Hinckley in Leiceflerſhire to Rochby in Warwick- Sg ſel 
ſhire, who appealed, and at the adjourned ſeſſions, the 255 
two pariſhes agreed to put off the determingtion of the 
cauſe till the next ſeſſions, which ſeſſions vacated the 
order of the two juſtices; and now it was moved, to ſet 
nzſide that order, becauſe the appeal ought to be at the 
next ſeſſions, per fatute 13 Car. 2. and 3 & 4 Will. 3. 
there to be finally determined; and for this reaſon it was 
quaſhed (a). | | | | 
(a) The quarter ſeflions may adjourn the hearing of an appeal. Ld. Raym. 
481. 2 Sal. 605. e | 


x * 
* 


13. Elizabeth Aſhley's Caſe. | 
[Paſch. 9 Will. 3.) 


T orders were removed by certiorari, the return 2 Salk. 479. S. C. 
| * whereof was quaſhed, becauſe the return in the 9rder made by 
| ſchedule 4nnexed to the writ, was not made by two juſ- though not of tha 
ice, but by the clerk of the peace, who was not the perſon divifion, good. 
to whom the certiorari was directed, and thereupon a new 
certiorari was granted; which being returned and filed, it 
was ee. that the order made by two juſtices to re- 
move the poor man, c. was naught, becauſe it was not 
ſaid, that it was made by two juſtices of the diviſion, &c, 
according to the ſtatute 13 & 14 Car. 2. But per Curiam, 
the ſtatute as to this matter is only directory, it is not re- 


ſtrictive or qualificatory, as the word quorum is. 


6 Orders. 
14. Cumner Pariſh verſus Milton Pariſh. 
6-006 Brine hang, ca of es 

6 Mod, $7. S. C. A Man ſettled at Cumner, and having ſeveral children 
* "9s — born in that pariſn, afterwards removed to Milton 
which are legiti- with his children, and rented a farm of rol. per annum 
mate are ſettled there, by which he gained a ſettlement in the pariſh of 
—_—— * Milton; and becoming very un his children born in 
where born. Cumner were, by an order of two juſtices, fent thither, 

(viz.) thoſe who were under ſeven years old, the juſtices ap- 


prehending that the place of their birth was the place of 


their lawful ſettlement; and this order being removed into 
B. R. by certiorari, it was inſiſted to maintain the order, 
that the children had gained a ſettlement in Cumner by 
birth, which was not altered or defeated by any ſubſequent 
act of their father, in gaining a ſettlement at Milton, for 
his children were with him there only as nurſe children, and 
his ſettlement ſhall not be the ſettlement of his children: 
But, per Holt, Ch. Juſt, the place where a baftard is born 
is the place of his ſettlement, unleſs there is ſome trick 
to charge the pariſh; but the place where /egitimate chil- 
dren are born is not the place of their ſettlement, for let 
that be where it will, the children are ſettled where their 
parents are ſettled; as for inſtance, if the father is ſettled 
in the pariſh of H., but goes to work in the pariſh of B., 
and before he gains any fettlement there, has a ſon born 
in the parifh of B. and then'dies, this child ſhall be ſent 
to the pariſh of H., for it is not the birth, but the ſettle- 
ment of the father that makes the ſettlement of his child ; 
and if the father hath gained a new ſettlement for himſelf 
(as he had done in the principal caſe) he hath likewiſe 
gained a new ſettlement for his children, who do not go 
with him to his new ſettlement as nurſe children, but as 
part of his family: And to what purpoſe is the father, 
upon coming into a new pariſh, to give notice of the num- 
ber of his family, but-only upon a ſuppoſition that they 
may gain a ſettlement there: But if a man is ſettled 
in the pariſh of H., and has children born there, and dies, 
and afterwards the mother of theſe children marries a 
huſband, who is ſettled in another pariſh, the children ſhall 
go along with her, not as part of her family, but as nurſe 
children, to be maintained at the charge of the pariſh 
where they were born, and where their father, whilſt 
living, was ſettled, and to that pariſh they may be ſent after 
ſeven years old, as to the place of their lawful ſettlement; | 
for this accidental ſettlement of their mother, which was 
only by the marriage with a ſecond huſband, and as ſhe is 
now become one perſon with him, ſhall not gain a ſettle» 
ment for her children, | 


NC Orders. 


15. Mynton Pariſh vegſur Stony Stratford. 
; [Mich. 13 Will, 3. B. R.] | 


Poor man was ſent by an order of two juſtices to 2 Salk. 525. S. C. 
Mynton, and upon an appeal to the ſeſſions, that An oder, which 
order was diſcharged; then by another order of two juſ- 4 — 
tices, he was ſent to Stony Stratford. and upon an appeal only the contend- 
to the ſeſſions, that order was confirmed: Afterwards he 77s pariſhes, bue 
was by another order of two juſtices, ſent to Mynton of endo it 
again; and per Curiam, this laſt order is illegal; for per is concluſive; 
Holt, Ch. Juſt. Where an order is diſcharged upon an ap- 
peal, it binds only between the contending pariſhes, but 
where an order is * confirmed on an appeal, it is concluſive to. * Poſtea 21. S. P. 
all partjes, for it is an adjudication, that the place to | 
which he was ſent is the laſt place of his legal ſettlement, 
which can never be avoided but by the pariſh againſt whom 
it was made; and that a pariſh in reputation is chargeable, 
if it hath officers, as.churchwardens, &c. 5 8 7 


16. Anonymous. 
| (Mich. 10 W. 3. B. R.) 


AN order made to remove a poor man and his family Order to remove 
* * from H. to C. was quaſhed, becauſe all might not be p poor man and 
removeable; for if a widow have children in a pariſh 3 ? 
where-ſhe is fettled and marrieth a huſband ſettled in ano- 

ther pariſh, if thoſe children are abpye ſeven years old, 

they are not to be removed, Is = - 


- 


17. Tracy verſus Talbot. 
(Tra. 3 Annæ, B. R.] 


A Kan took part of an houſe in the pariſh of D., and was 6 Mod. 214. S. C. 
rated as an inhabitant of that pariſh, &c., and a diſtreſs pA paper 532. 
was had for that rate; and in replevin it was held, per able to ne 
Holt, Ch. Juſt., that if two houſes are inhabited by two tax. 
families, and' there is but one common door where both 
enter, yet, in reſpect of their original, which is ſeveral, 
they continue - ſeveral houſes, and are ſeverally rateable 
to the poor; and if one family goes away, the part 
where he dwelt ſhall be taken as an empty houſe; but 
if one houſe is divided by partitions, and inhabited by 
| ſeveral families, as for inſtance, if the owner dwells 
in one part, and a ſtranger in another part, theſe are 
kkewiſe ſeveral tenements, and the inhabitants thereof 
| 88 pn 9 ſcyerally 
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_ . Orders. 
ſeverally rateable to the poor whilſt they dwell in thoſe 
ſeveral tenements; but if the ſtranger removes out of his 
[ 261 ] part, and his family goes away, then the whole becomes 
| an entire tenement, and the poſſeſſion thereof is devolved 
on the owner, and he is rateable for the whole as one 
tenement, See. 1. 3 7 : | 


18. The King ver/us Ricelip. 


2 Salk. 524. S. C. T Hs caſe is reported in 2 Salk., but not as it is here 
5 Mod. 436 28 reported: (viz.) A poor man was removed from Har- 
nan ebe row to Ricelip by an order of two juſtices, which order 
upon an appeal is ] 
concluſive. was confirmed upon ax appeal to the next ſeſſions, ſo that 
Antes 15. S. P. now he became fettled at Ricelip; afterwards the pa- 
riſhioners of Ricelip diſcovering that Hindon was the place 
of his ſettlement, got an order from two juſtices to remove 


him thither; and upon a certiorari to remove that order 


into B. R., the queſtion was, Whether after an adjudica- 
tion upon an appeal, Ricelip is eſtopped to ſay, that is not 
the laſt place of his legal ſettlement ? and adjudged they 
are; for if Ricelip had not been the laſt place of his ſettle- 
ment, they could not have ſent him there, but he would 
have been ſent back to Harrow, which was firſt poſſeſſed 
of him, ſo that this is in effect but the ſame queſtion again, 
which hath been already determined; and there muſt be 
an end put to it: If a man be adjudged by two juſtices to 
be the E of a +. cpa child, he is concluded to ſay the 

. _ contrary ſo long as that order ſtands in force; and it is an 
eſtoppel to all men to ſay the contrary z but any man 
may ſay he is the father. FE 


19. The Queen verſus Corbett. 


6 Mod. 91. S. C. T HE juſtices made an order, that T. S. ſhould pay E. G. 
ber geen ſo much money for Iabour and work done; but did not 


ap ny _ ſet forth that E. G. was ſervant to the ſaid T. S., and for : 


wages, but not that reafon it was quaſhed; for the juſtices have only an 
for work done; authority to order payment of wages to ſervants in * huſ- 


8 222 bandry; but by this order it might be for labour and work 


done as a carpenter or maſon in building. 


20. The Queen verſus London, 


Order to pay fo N order recited, that two men (naming them) were 
2 retained by Mr. Londen, the king's gardener, to work 
ally, ſhall _ . . | 0 
| 27 in in the gardens in Hampton-Court, at ſo much per diem, 
and that they worked ſo many days there, for which ſo 
much was due, and which Mr. London was ordered to 
7 | - | | Pay i 


Outlawry. | * 262 
pay; this order being removed from Hic t- hall into B. R., N 
it was quaſned, becauſe the juſtices have no power by the 
ſatute+ 5 Elia. to order payment of wages to any labourers + Cap. 4. 
other than thoſe who are employed in huſbandry ; and 

the reaſon is, becauſe by virtue of that ſtatute the juſtices 

may compel men to work in huſbandry ; and therefore it is 
reaſonable that they ſhould enforce the payment of their 

wages, eſpecially ſince by the ſame ſtatute they have power 

to ſettle the wages: Et per Curiam, Where an order is 

made for payment of wages generally, it ſhall be intended 

wages in huſbandry (a); but where it appears to be other- 

wiſe, as it did in this order itſelf, it ſhall be quaſhed. 


(ay R, ac. 2 Salk. 484. 


* * _ l 
_— 


— — 


Outlawry, See Pleas, 16. 


1. BY an outlawry, all perſonal chattels of the perſon Raym. 17. 
| outlawed are veſted in the king by forfeiture; but 5-0 97 

real chattels or freehold eſtates are not veſted in the king Cole. Poſt. pl. 8. 
till after inquiſition found. 8 | 

2. Therefore, if the perſon outlawed do either alien 
or make a leaſe before inquiſition, the king hath laſt the 
pernancy of the profits. 1 LEY 

3- Outlawry is a good plea to an audita querela, even 1 Mod. 224. 
upon that judgment upon which the party was outlawed, Sid 43- 
| becauſe the audita guerela is not to deſcat the judgment, 
but the execution: Oy | 

4. But if a 2vrit of error or attaint is brought upon the Co. Lit. 128. a. 
judgment on which the party is outlawed, in ſuch caſe LOS 8 
outlawry is no plea, for by theſe the judgment itſelf is ta ry 
be reverſed and defeated; and then the outlawry, which 
is but a ſuperſtructure, falls; for the rule is, nan admit- 
litur exceptio ejus cujus petitur diſſolutis. 
5. An outlawed perſon was ſued in the Exchequer by Hard. 22. 
bill, to diſcover his real and perſonal eſtate for the benefit 
of the king; and upon a demurrer to the bill, becauſe 
the defendant is not bound to accuſe himſelf, this demur- 
rer was over-ruled becauſe the king has a title by the out- 
lawry, which is quaſi, a judgment for him. 


A perſon outlawed ſhall never be admitted to aſſign [ 263 j 


errors till he yields himſelf in execution, for he muſt give 


ebedience to the law before he ſhall have the benefit of 
Bn. it ; 


t Hard. 101. See | 
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Hutlamty. 


it; and he ſhall not have writ of error (a), becauſe in 


ſuch caſe he will have a fight of the record; and if there 


are errors in it then he will appear, otherwiſe not: Now 


the outlawry is an arrainder, and therefore he ought to ap- 


| pear in perſon, and ſubmit himſelf to his trial; for being 


attainted, it muſt be ex gratia, if he is admitted to ſign 


errors before. 


Co. Lit. 128. 


Comyns, Utlagry 
D. F en B. 


7. Nota e At common law, there was no proceſs of outs 
latory, but in caſes of felony ; and therefore, as by commit. 
ting felony a man forfeited all his/ands, goods, and chattels, ſo 


by an outlawry for felony, at this time, he forſeits the ſame. 


8. But proceſs of outlawry in perſonal actions is only 
by the ſtatute, in which caſe the goods and chattels of the 
perſon are only liable, for thofe were only chargeable in 
perſonal aCtions, and ſo they are by an outlawry in thoſe 


actions, (viz.) they are ſorfeited to the king, and he ſhall 


likewiſe have the pernancy of the profits of the chattels 
real (5); but this ſeems by a conſequence only, for that the 


party being extra legem, is thereby become incapable to 


2 Vern. 313. 
2 Lev. 49. 


take the profits himſelf. a 

9. A merchant having 5007. ſtock in the E India 
Company, was outlawed” before judgment at the ſuit of 
. R., the king upon inquiſition and ſeizure, grants this 
ſtock to the ſaid W. R., and that he might ſue for it in 


his own name, V. R. gets the ſtock transferred to him; 


and then the merchant reverſed the outlawry, and the 


king granted him reſtitution, de omnibus quibus nobis non eff 


reſponſum. Et per Curiam, This ſhall not reſtore the 500 J. 
ſtock, becauſe the grant was executed and veſted in R., 


and as to that matter the king was anſwered. 


2 Vent. 282. 


264 
3 Leon. 205. 


(a) Vide ac 


10. Caſe, &c. upon a quantum meruit for meat, drink, 
Sr. The defendant pleaded an outlawry in bar to the 
action, ſetting forth, that as exigenda paſita fuit, & utlagat', 
c. & ea ratione, &c. debita juris forma wwaviata fuit &! 
exiſtit; and upon demurrer to this plea it was inſiſted, 
that this outlawry could not be pleaded in bar to the ac- 
tion, it being an aſſumpſit upon the quantum meruit, be- 
cauſe till the things are valued the debt is uncertain, and 
by conſequence cannot be forfeited : It was doubted be- 
fore Slade's caſe, whether a debt upon a ſimple contract 
could be forfeited by an o»t/awwry but in that caſe it was 


| adjudged a good plea, becauſe the conſideration created 


a debt, though it was not reduced to. a certain fum. 
Outlawry hath been held a good plea to an action of fro- 
ver, and even in bar to that action, though all lies in“ da- 


mages; but in the principal caſe the Court doubted, whether 


debita juris forma waviata exiſtit (e), was too general ar not. 
« 4 Burr. 2527. (e) 2; Without ſetting forth that he 


(3) After inquiſition taken, 1 Sa/#. did not appear on the exigent? . 


5. ant EE | 
__O__ 25 | 11. 18 


| Hardon — 
11. In a fpecial verdict in ejectment, the caſe was: 1 Lev. 34. 
V. R. was outlawed in a perſonal action, and afterwards Ry. 17. 
levied a fane, and the king ſeifed the lands in the hands 

of the cogniſee; and per Curiam, the ſeiſure had been 

good if it was before the fine levied, but not after, for 

then the cogniſee ſhall hold againſt the king. | 


— — — — — — — — 
Over. See Deeds. 
* 


Pardon. 


1. The King ver/us Weedon & al. 
lich. 12 Will. 3. 


: F of barratry renders a man infamous, and Difference be- 
© ® incapable of being @ witneſs, but a general pardon will Meena _—_ 
reſtore him. Et per Holt, Ch. Juſt. The difference be- pk 2 
tween the effects of the king's ſpecial pardon and a gene- Skinner 579. 
ral pardon is this, (viz.) wherever the diſability is part of be als 160. 
the judgment by act of parliament, as in conviction of Soy 
perjury upon the ſtatute, there the king*s pardon cannot remove 
that diſability, but a general pardon (a) may; but where 2 Salk. 689. S. C. 
the diſability is only conſequential, as upon an attainder, ed. Ce. 
and no part of the judgment, there the king's pardon * **** 9 
will take it away. | | 
(qa) Vix. by act of parliament. - 


| 2, Dr. Groanvelt's Cafe, . [ 26 5] 
(Hill 8 Will. Zo & Ld. Raym. 213. 8. C. | Comyns . 8.1 | 


JT cenſors of the college of phyficians, London, have 1 2 144, 200, 
263, 396. S. C. 


power, by their charter, to ine and impriſon for male 11 e ES « 


practice in phyfic; and, this charter being confirmed by act fences belong to 
of parliament, they accordingly did fine and impriſen Dr. the king. 
Groanvelt, for adminiſtering unwholeſome pills and medi- 
eines; and in this caſe it was held, per Holt, Ch. Juſt. 
and the Court, that the king is creditor pœnæ, and that all 
Fines for offences belong to him; and accordingly you 

5 e lords 
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Pardon. 


jords of manors have tlie fines for all offences within 
their ſeigniories, but it is from the grants of the king, and 
that he may pardon the offence and remit the crime, for 
this is a prerogative which he cannot part withal; for as 
he hath the public revenge in his hands, ſo it is neceſſary, 
and for his honour, to have a power of mitigating or re- 


mitting the exerciſe of it. 


* E o Jo 
The king may 
don felony 
= he who ; 
pleads it muſt 
find ſecurity for 
good behaviour. 
Cap. 13. 


. Carth. 120, 121, 


2 Salk. 499 · 


3. Anonymous. 


THE king may pardon felony; but then, by the ſtatute 
* 10 Ed. 3., he who will have the benefit of ſuch 
rr ge muſt within three months after find ſureties fr 

is good behaviour by recogniſance to be returned into 
the Chancery; if he doth not, then the pardon is void; 
but this ſtatute is now repealed by the ſtatute 5 & 6 
Will. 3., by which it is provided, that where a pardon is 
pleaded by any perſon for felony, oe Fug before whom it 13 
pleaded, may at his diſcretion remand or commit ſuch perſon to 
priſon, there to remain till he or ſhe ſhall enter into a re- 
cogniſance, with two ſufficient ſureties, for his or her 


being of the good behaviour for any time under ſeven 


Sid. 150, 168. 


1 Saund. 275, 


362. 1 Lev. 120. 


2 Mod. 53 
Sid. 222. 2 Mod. 
42. a 


Sid. 170, 222 


*[ 266] 


T Vent. 207, 
2 Jon. 56. 


ars; and that an ian or feme covert pleading a pardon, 
Wal find two ſuch 9 ſhall priate pe a re- 
cogniſance, as aforeſaid. | . 753 

1. If a man commit felony, and ĩnquiſition is taken, and 
then comes a general pardon, yet the forfeiture remains 
unleſs: there are words of reftitution, TEN 

5. Where a man is 2 of ſimony, and afterwards 
there is a general pardon for all offences which the king 
can pardon, yet the par/on ſo guilty may be deprived, be- 
cauſe ſimony is malum in ſe. | 335 | 

* 6. So if a man marries his ſiſter, he cannot be par- 
doned (a) a parte ante; yet he may be divorced and puniſhed 
if he cohabits with her afterwards, for the ſubſequent 
cohabitation is a new crime. 5 

7. Where a man is indicted for treaſon x pardon is 
good, though it doth not mention the indiftment; but it 
1s not fo where the defendant is indited for murder, for 


by the ſtatute 27 Ed. 3. cop. 2. the pardon muſt recite tlie 


x Vent. 134. 
x Lev. 26. 
2E Salk. 422. 


indictment. 8 5 

8. Where a flatute pardon contains exceptions in the 
body of the act, he who pleads ſuch ſtatute, to entitle 
himſelf to the benefit thereof, muſt aver himſelf not to be 
a perſon excepted ; but where the exceptions follow in 2 
diſtant clauſe by way of proviſo, he needs not. 


a) Puniſhed. 


( 6 ) OM 


parliament, 


| * : a 

WE | y * 

45 AP rorogation of the parliament is always by -the king, 1 Mod, 242. . 1 
<A and in this caſe the ſeſſions muſt begin de novo; but Difference be- | 1 
an adjournment is by each houſe, and the ſeſſions continue tion ang Proroge- = 
notwithſtanding ſuch adjournment. | DEE on a EE 7 
2. An order was made to apprehend 7}. R., and to Sid. 245. Where i 
an order of the _ | 1 


take him into cuſtody, for arreſting a perſon who claimed 5 ft | 
a privilege under a peer, and this arreſt was fix days after a ape BY 
 prorogation ; but upon an habeas corpus the perſon was diſ- rogation, | 
charged, becauſe the order determined upon the prorgga. 
tion as effectually as it would have done upon a diſſolu- 
tion, and ſo it is of all things executory and imperfect, 
except writs of error or ſcire facias; but if the perſon had 
been taken by the ſerjeant at arms before the provegation, = 


5 + ah 
&S 4 2 4m. 

— — 2 8 

m—_ — LH. = = +> OY 

TED os ce oe ed”, 


a 
— 


* 
— 7 


ERIE 


— 


and that he muſt be, becauſe it might happen that the of „ 
parliament may be diſſolved, and ſo the party may conti- „ PU; 


nue in priſon for ever. | | - ED 
3. If an offence be committed criminally in parlia- Where a mann 
ment, the perſon may be- puniſhed in B. R. after the TY de punithed 
parliament is ended; for mtereft reipublice ne maleficia is ended, 
maneant impunita. | | | | 
* 4. If a parliament is aſſembled, and ſeveral orders Hutt. 61. 
made, and writs of error brought in the 'Houſe of Peers, 1 Roll. Rep. 29, 
and ſeveral bills agreed on, and none ſigned, this is but a * 267 ] | 
convention, and no parliament, or ſeſſion of parliament; but 7 
every ſeſſion in which the king ſigns a bill, is a parliament, 
and ſo every parliament is a ſeſſion, but not's converſo. 
F. In the Houſe of Peers their privilege begins from the 2 Lev. 72, 
| teſte of the writ of ſummons, and upon every ſeſſion and 
prorogation their privilege is for 74venty days before, and 
twenty days after a ſeſſion, this being time enough for 
going to, and coming from any part of Eugland. Ha 
6. A writ of error returnable ad proximum purlia- 1 Vent. 266. 
mentum, is ill, unleſs the prorogation is to a certain day. | 
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Partition, See Jointenants, 15. . 
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* | 
* | „Wirges 0 ene and "the puruner dies, the 
7 pon is 2 and irredeemablef bur if che pawmee dies, 
it is not 5 | 
1 Roll. R {xo | 1 ee Seat day ei, 
216. 


wen o* caſe o failure e at che ay, may 
379 | 


contre | 6 MT | 
ey 3+ Anonymous, 
IFaſeb. 5 Wil. 3 5 
Where a paun- pk Hott, Ch. Juſt. Where a pawnee heffies 1 upon 
* 1 ag vo *tender of the money, to re-deliver the- goods, he may 
be indicted, becaufe, being ſecretly — it may be i im- 


oſſible to prove a delivery for want of witneſſes, in . he 
Would bring an action of trover for them (a). er 


eo nnn now regulated. ee _ * 4. 37. 


„ * 


87 Mr 2c” 


4. "Toggs verſus Bernard. | we 


1 Salk. 26. T is a 250 alt by this name 8 1 Sell, 
"which ſees, ſor it doth not relate to what follows (J): 


» > 1, Rayne Fe, Holt, Ch. Jult. “ Vadim, a pledge or pawn, in which 


916. caſe the:pawnee hath a property in it, for che thing is a 
Security to him, that he ſhall b re- paid the money lent 

| | on 2 bs 
8 Now, i the thing .pawned may be the worſe for 


a as clothes, &c. the pawnee cannot uſe them; but 
if it will not be the worſe, as 3 jewels, Qc. he may uſe them, 
but then it mult be at peril; for if the pawnee is robbe“, 


_ he. is Hable to- the pawzer, becauſe the pawn is ſo far in 


the nature of a depgſitum, that it cannot be uſed but at the 
peril of the Je,” and it was the uſing that occaſioned 
k the lols. 5 
6. But if the pawn is lid | up, and the pawnce robbed, 
he is not anſwerable. 


() But theſe points are Rated in an anonymous extraQ from the ame caſe, 
2 Salk. 5 22. | 
; | 7. 1 


ann. 
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5. If the pawn is of ſuch a nature that the keeping i is. 


n charge to the pawnee, as a cow or a hor/e, the pawnee 
may mill the one, or rid other 


f and this is as a recom-— 


pence for his keeping. 8 
8. If a creditor takes a pawn, he is bound to reſtore it 
upon the re- payment of dhe debt, but if his care of keep- 


ing it be exact, _ - pawn is loſt, he ſhall be _— 
for there was r in him. 

9. And re _ 
pawnee hath ſtill hig — againſt the pawner for the 
money lent, for the law t ri nothing extraordinary of 
the PAY Rec 8 that 
to reſtote the A1 1 upon payment of the. ER | 
10. Therefore * a Pon is loſt before tender of the 
money, the pawnee is x liable, unleſs there was an ap- 

arent default in him; but if, after the money tendered, 
| the pawnee will keep tlie goods, and they are loſt, the 
pawnee ſhall be liable, becauſe his property is determined 


by the tender, and he is afterwards become a wrongful de- 


er; and he who keeps goods 1 5 muſt anſwer 
or them at all events at his own p 
detainer was the occafion of the loſs. 

11. Where a man pawns goods for money lent, and 
2 a judgment is had againſt the pawner at the 
ſuit of c 00 his creditors, the goods in the hands of the. 
| pawnee hall not be taken in execution upon this judgment 


ſhall take what.care he Fa | 


pawn in mal Ster is loſt, he | 


* . 


2691 


his rongfal : 


3 Bulſt. 17. 
Com. Execution, 


Co 4 · 


until the money is paid to the pawnee, N he had a 


qualified property in them, and the judgment: creditor had 
only an intereſt. 

12. And this is agreeable to Southcott's caſe, . Where 

| man delivers goods to another to keep ſafely, and they 

are afterwards ſoolen, he ſhall be anſwerable for them in 

an action of detinue; becauſe, when. they were delivered to 

him, he undertook to keep them ſafely, and therefore he 


4 Rep. 1. 


ought to kee 75 them ſo at his peril, though he hath no re- vide La, 3 


ward; but i 


he take goods to keep them as his own, and 911. Coggs v. 


they are afterwards ſtolen, he ſhall not be liable; and the Bt. 


fame law if they are pawned to Im becauſe he hath” a 
qualified property in tem. 


a e e 


Os a _ 
3 


3 - 
z — 


5 


* 8 2 2 
( a 26 . | . ) 
. . 
* b 5 * 5 i 
Perjury 
4 1 * . . 4 
* * 


ion * Gourh. h 
[Paſch. 5 Annz, B. R.)! 
r- P this caſe it was held ber Curiam, that perjur 


puniſhable at mman lau, that if it relate to jul ice be | 
. . by the fatute; but if it relate to a ſpiritual 


7, :. 7 magerin the Feng court, it may be puniſhed there (a), 
Style 336. "Chas it CNS. its name from parenting) juſtice, there- 
x it muſt be judicial; and a falfe oath in a court of 


| juſtice i is more, odious than elſewhere. 
5 Elie» cap. 3. *2. It is an offence for which the party may be indicted, 


_ —4 e. 69, either at common law or upon the atute 5 Wes by which 
f. 20. © | the puniſhment is enlarged, but the nature of the offence 


* Af 270 ] is not altered by that fatwte; and in many caſes an indict- 
ment will lie at common /aw when it will not lie upon the 

, wte, as for inſtance, a man may be indicted at common 

Bulſt. 3222 law for a falfe affidavit taken before a maſter in Chancery, 
1 Oro. 352 buy not upon the flatute; for this is not Enn! within the 


* meaning of that ſtatute, for that muſt be in a matter ce. 
| lating ta the proof of what Tas in iſſue. 
2 Cro. ai · 4, 80 here a witneſs for the king ſwears. falſely, he 


3 1oſte 164. © cannot be 3 | upon the ſtatute, but he may at com 


t Hawk. ch. "© a 
1. 29. mon law. 2 Cro. 129. Peirce's caſe. 
Yels. 120. 5. A falſe aach Formerly taken in 5e court of requeſts, 


in a matter concerning lands, was not indictable, becauſe 
1 that court had no jurifdiction in fuch cafes, 
| Crd. zs. 205e _ IndiQupencaf jury. Was, quod tao per fe ſacro 
8 Evat, faija d | was adjudged ill, becauſe 
| t was not tully-alleg eds. than he was ſworn, 
3 Oro. 137, 148. 7. Another tr ment was held ill, becauſe i it did not 
+ 3 Cro. 137. allege that the defendant voluntaric depoſait; and + another 
: was likewiſe adjudged naught, becauſe the oath did not 
1 relate to the point in iſſue (þ). 5 
＋ 90s 444. 8. Where be plaintiff loſes his action by a falſe and 
jured witgets produced on the part of the defendant, 
. caſe ke{the plaintiff) cannot have an action againſt 
that witneſs, till he is indicted and convicted, unlets it 
_ was ſach a perjury, or in ſuch a court, that an inditment 
would not lie tor it. 


a) This is ez preſ-ly fared by Hart. 5 Thek indiQments were on the 
5 El. c. 9. J. 12. | ſtatute. | 


1 venir 
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Pleas not certain, and wanting 
full Defence, 


1. Hole verſus Burgoigne. 
| [Paſch. 6 Will. 3.] 
: D EBT for 1o/. ſhewing that in confideration he had Plea inter alia, 
paid the defendant the rent due to him, (viz.) 5 J. he Vit Cre. 486. 
(the defendant) by his deed did covenant to ſave him (the PE 
_ plaintiff) harmleſs againſt . R. who claimed the lands; 
and then ſets. forth, that V. R. did implead him “ inter Poſtea Rent, 
alia, in the court of Exchequer, in an action of debt to * F. 
recover this 5;/, and upon a demurrer to this declaration, 
it was held ill, becauſe the inter alia implacitavit was tov 
general. | | | 
2. Want of defence is only matter of form, and aided Want of defence 
upon a general demurrer. n unn 
3. The defendant venit & defend” vim & injuriam 

quando, &c. and imparled ſpecially, with /alvis omnibus ad- 
vantagiis & exceptionibus ; it hath been held, that after this | 
he cannot + plead privilege, becauſe that would be to ouſt 1 $'d- 318. 
the court after a full defence; but in + Hardres it is held Ty wh, 
otherwiſe, becauſe a claim of privilege doth not ouſt the 1 Hard. 563. 
court of juriſdiction, 2 4 | | 


4. Bringloe werſus Moriſon, 
(Hill. 27 Car. 2. B. R.) 


IN treſpaſs, for taking his Forſe and riding him immode- Plea not 3 
rately; the defendant pleaded, that he took the horſe ing the declara- 


by licence, and gave no anſwer to the 7mmoderate riding, . 
yet adjudged good, for the gi of the action is the taking, good. 
and the immoderate riding is only an aggravation of the 1 
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272 Pleas not tertain and wanting full Defence, 


5. Sheppard ver/us Taylor. 
Tk wpaſck. 9 Will. 3. B. R. 
How a judgment 7 replevin for ſix diſhes; the defendant juſtified under 2 


8 judgment in a court-baron, and a levari facias awarded 
to be pleaded. thereon, by virtue whereof he took the diſhes; and upou 
Ante 219. S. C. a demurrer to this plea it was adjudged ilk; b auſe an exe- 


in tot. verb. 


cution upon a judgment in a court- baron ought not to be 
by levari facias, but by diſtringat, unleſs there is a ſpecial 
Wilſon 316. cuſtom for that purpoſe ; beſides, the plaintiff ſhould not 
have begun with judgment, but with the p/aint entered, 
and faliter proceſſum fuit ſuperinde, that there was a 
Judgment, 3 | | 


4 


b . | 8 Hallett verſus Burch. 


[Paſch. 9 Will. 3. B. R. 1 Ld.Raym#218.S.C. Skin. 574. S. C.] 


®* Salk; 394. T2115 caſe is reported in * 1'Salk. by the name of Holler 
1 r A v. Ball, and in +, 2. Sell by the name of Hallett v. 
amounts to the Burt: but the caſe was thubsꝛ. 1 
general iſue. . Treſpaſs for taking his cows, Ge. Thie defendant 
| pleads and ſets forth a right by preſcription in the Bp of 
Saliſbury, to grant replevins in ſuch a manor, and that the 
Plaintiff cepit & imparcavit three cows of another, and 
that he (the defendant) by virtue of a replevin, as fewward, 
Sc. took and drove them away, and traverſed that he was 
guilty aliter vel alio modo; and upon demurrer to this plea 
it was objected, that it amounts to no more than the gene- 
ral iſue; for the effect of it is, that thoſe were the cows 
of another perſon, and that the plaintiff took and im- 
poounded them: Now by the impounding the plaintiff had 
4 3 Cn, e oe, poicſion, 300, fo, he had no f colour 
do bring an action of treſpaſs or taking them out of the 
pound, for in ſuch caſe trefpaſs will not Iĩe, but parco 
ratto. Et per Curiam, This plea amounts to o more 
than the general iſſue, wherever the defendant's plea leaveth 
a cauſe of action in the plaintiff either expreſs or implied, 
but confeſſeth and avoideth it, the plea is good, and this 
confeſſion and avoidance is colour, without which the 
plwea would amount but to the general iſſue: Now in the 
Principal cafe the defendant hath ſet forth in his plea, 
mat thefe were not the plaintiff's cows, but yet, that hc 
_ _ - + t60k them and imparcavit only, whereby they became i, 
* _ cuſtotia hegis, and therefore there was no colour for him to 
bring an action of treſpaſs for taking them gut; but if the 
defendant had pleaded cepit & detinuit, inſtead of inpar- 
cavit, the plea might have been good. 


Pleas not certain, and wanting full Defence, 273. 


THERE is a ſhort note of this caſe in 1 Sall.; but the 1 Satk. 294. 8. C. 
caſe was thus. / In aſſumpſit, &c. The defendant Where  piez 
pleaded, that true it is he did promiſe, but that ante oem” 
diem impetration:s bille, he paid the money; and upon 4 iflue. | 
demurrer to this plea it was objected, that it amounted. to EN 
the general iſſue. But per Holt, Ch. Juſt. This doth not 
amount to the general iſſue; for though payment may be 
given in evidence upan non ee 4 yet it was long 
before that obtained; it is like wile giving colour, for he 
ſays, there was a promiſe, but that he Na Now 
there are many things which may be given in evidence upon 
the general iſſue, and yet thoſe things may be pleaded ſpe. 
cially: As for inſtance, In an action of debt the defend- 
ant may plead a releaſe, or he may give it in evidence upon 
il debet pleaded, fo in debt for rent upon a demiſe, the de- 
fendant may plead an entry and eviction, before any rent 
became due, or he may give it in evidence upon nil debet:; 
8. There are two ſorts of colour, the one is expreſs, the Of giving colour. 
other implied. 1 72 5 11d. Raym. 551. 
9. Expreſs, as in treſpaſs quare claigſum fregit, the 
defendant in pleading: makes a title under V. K. ſetting 
forth, that the plaintiff elaims under a feoffment from the 
 faid V. R. by which nothing paſſed, but that he entered 
by colour thereof: Now here the defendant. gave colaur of 
ator to the plaintiff, becauſe by the feoffment he was 
tenant at will, and entered, and by virtue of his poſſeſſion 
he may maintain an action againſt every one, but not 
againſt him who hath a right; ſo likewiſe in treſpaſs quare 
_ claufum fregit, if the defendant pleads, that the plaintiff 
was feiled, Se. and made a leaſe to him for years, there 
is no occaſion to give expreſs colour, becauſe the defendant 
allows, that the plaintiff hath the reverſion, which is 


colour enough. % 


10. Horne ver/us Lewin. 
[Hil. 12Will. 3. 1 Ld. Raym. 639. S. C.] _ 


N. replevin, the defendant avowed the diſtreſs taken for 2 Salk. 553. S. 0. 
rent arreur; the plaintiff replicd, de injuria ſua propria, bene 't 
A 5 amounts to no 
ad ſque hoc that any rent was in arrear: and upon a ſpecial more then the 
de murrer to this replication, becauſe it amounted to no general iſſur. 
more than the general iſſue, it was adjudged, that this was 
not a proper Maucement to the traverſe, as if in treſpaſs 


the defendant ſnould plead, de injuria ſua propria, abſque 
1997 55 Of 8 4 : Soc 
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*® Raſt. Ent. 
$57, 558» 

+ 1 Roll. Rep. 
46 


Where the ge- 
netal iſſue is 
pleaded and not 
entered within 
four days, the de- 
fendant may 
waiye it, and 
plead ſpecially. 
Ante 211. S. C. 
2 18 

254. 1 Wilſ. 177. 
Str. 906, 1267, 
1271 · ; 


2 Lutw. 1178. 
How a releaſe. is 


to be pleaded. . 


2 Lutw. 11817. 
Of juſtification 


under an at of 


parliament. 


2 Lutw. 1230. 
Plea that he was 
ſeiſed, but doth 
not ſay of what 


&: — 
. . 


Bec quod eft culpabilis, ſo that in the principal caſe, the 
plaintiff ſhould have replied, "ris in aretro, and conclude 
to the country, that had been the proper iſſue, for it is a 
negative to what was before affirmed. So * de injuria ſua 
Propries abſque. hoc that there was ſuch a preferiptiong is ill, 
and + de injuria ſua propria, abſque hoc that he is a bailiff, 
is ill; therefore the natural and proper replication: to this 
avowry, had been nihil in aretro; it is quaſi the general 
iſſue, fo that this replication of ſpecial matter, (viz.) de, 
injuria ſua propria, amounts only to the general iſſue, and 
no other evidence can be given, but what might as well 
have been given upon the proper iſſue; beſides, this cir- 
cumlocution muſt be ill, becauſe it prolongs the caufe by 
enforcing the avowant to an unneceſſary rejoinder ; and 

ugh it is only matter of form, becauſe it doth not 
alter the evidence, yet upon a ſpecial demurrer, and ſhew- 
ing it for cauſe, it is naught. 5 9 


ͤ˙ © FS, 4. verſus Weſt. 

[Paſch, 12 Will. 3. 1 Ld. Raym. 674. S. C. Holt 559. S. C.] 

* an action on the caſe for a falſe n the practice 
was agreed to be, that if one pleads the general iſſue, 


and it is not entered, he may within four days of the 
term waive it, and plead ſpecially, and if Sunday happen 


to be the laſt of the four days, then Monday ſhall be al- 


lowed; and ſo in caſe of a plea in abatement, and that at 
any time afterwards he may waive the ſpecial matter and 


plead the general iſſue, unleſs there is a rule to plead as 


12. Where the plaintiff releaſes after the action brought, 
the defendant ought not to plead actio non, &c., but ac- 
lionem predict? ulterius habere non debet, and he ought to 
plead it either as a releaſe made pendenti brevi, or puis 
darrein continuaxce;' and ſo it is of any matter which hap- 
pens either to abate the writ, or to bar the action after 
the writ brought. io 
13. Where by an act of parliament a man has leave 
to juſtify in general, that he acted by virtue of ſuch a ſta- 
tute, according to the tenor of the act, he need not allege 
particular cirtumſtances; but if he doth, and. without 
taking notice of the act, it is a waiver thereof, and his 
plea muſt be taken as at common law, 2 
14. Jn replevin, for taking in Overfeld, &c.; the de- 
fendant pleads, that he was /ci/ed of three acres of land in 
Overfield, but doth not ſay in fee, or of what eſtate he 
was ſeiſed; and, upon a general demurrer, the plea was 
I i ⁊ð 3 | adjudged 


. 


Poor Priſoners. 275 


adjudged ill for that cauſe “, but ta a plea itt bar of an 2 Lut. 1313. 
action of treſpaſs it was otherwiſe adjudged. 7, | 
15. Treſpaſs for breaking thirty. perch of hedge and 2 Lut. 1350. 
thirty perch of ditch z the defendant preſcribes for a 8 = 
zway, and that ipſe aperuit convenientem & neceſſariam viam W 

in the place where, Hr., for carriages,” c.; and, upon a 

demurrer to this plea, it was adjudged ill, becauſe he. 

might have laid out a convenient way without breaking 

thirty perch of hedge. | 7 


. 116. I treſpaſs for breaking his houſe and cloſe at D., 2 Lat. 1% 


the defendant pleads, that the houſe and aloſe aforeſaid OED 


was a meſſuage, called: Raines Dwelling-houſe, and twenty country, 

acres of land, called Raine's Cloſe, which ſaid meſſuage 

and twenty acres of land, was ſolum ipſtus. proprium per 4 

guad, c. Et hac paratus ęſt verificare, the plaintiff re- 

plies, that they were /iberum tenementum ipſius the plaintiff, © 

and that the defendant entered de injuria ſua propria, and | 

traverſed that they were the freehold of the defendant, 

hoc paratus eft verificare; it was held, that this replica- str. 877. 

tion was not in nature of a new aſſignment, becauſe that is Poug. 95. n. 
always of another place, but here the place was ſtill the 

ſame, and therefore the bar muſt be taken as a real and 
not a common bar, and conſequently the replication 

ought not to conclude with a traverſe, but ſhould have 

put the matter in iſſue, (viz.) that it was his freehold, © . 
and not the defendant's freehold, and ſo concluded to the 

country. n ö 


17. In covenant, the breach aſſigned was, nen- pay- 1 Lut. 313. 
ment of rent and not repairing ; the defendant pleaded,an Where an out- 

3 Lin =” ba t h Ci : E CG . H - ht lawry pleaded In 
oullauury in bar to the action: Et per Unriam, e might bar is not good. 


have pleaded it in bar to the rent arrear, but not to the 3 


repairs, becauſe the damages for not repairing were not 
forfeited by the outlawry, and by conſequence the plea being 

in bar, and not being good as to part, muſt be ill in the 
whole; but if the defendant had pleaded this outlawry in 
abatement, as he might have done before :mparlance, and 
| den the whole writ, it had been good, but it is not ſo 
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Powers. See Common Recovery, 2. 


„ 


Powers are ap- 1. P are either appendunt or collateral; the one 
— or col is where the teſtator deviſes to V. R. for life, with 
a power to make a jointure, &c.; the other is where he 
deviſes to His exccutor to fell, &c. + In the firſt cafe the 
power is annexed to the eſtate, and derived out of it; in 
| tlie other cafe it is collateral} to it. | wv 2 
2 Lev. 58. 2. As for inſtance, a deviſe to . R. in tail, re- 
King v- Mellin. inder over, with a power given to him to make a 
deſtroyed. 1 ture to a ſecond wife, &c. The tenant in tail, in the 
etime of his firſt wife, ſuffered a common recovery to the 
uſe of himſelf and his heirs, then his wife died, and he 
mlartied a ſecond wife, and covenanted to ſtand ſeiſed to 
the ufe of himſelf and bis wife, for their Ituer, &r. ad- 
judged, that this power, when created, was to be exe- 
ed out of the eſtate-tail, which was now deſtroyed by | 
fuffering the recovery, and by coniſequence the power to 
make a 9 was deſtroyed. | 
Sid. 1%%½ Of 3. Potver was given by a marriage-ſettlement to a 
powers to jointreſs to make leaſes for twenty-one years im poſition ; 
Ca. Ch. x8. the hufband died, and ſhe married again, and then the 
| - ſecond huſband and wife made a leafe, Sc. in poſſeſſion; 
but fome of the lands were in lech before > Adjudged, that 
| the leaſe was void as to thoſe lands © OY 
Ye. 223. 4. If ſuch power had been to make leafes generally, it 
| all be intended leaſes in poſſeſſion. $559 
Ch. Rep. 18. f. The Lady Antrim _ a ſingle woman, ſettled her 
fr ot Ip well eſtate for life, remainder to her in tail, with a power to 
ide x Rol. Ab. make leaſes (being ſole) for three lives, &c. Afterwards 
329. - ſhe married, and then ſhe and her huſband made a leaſe, 
| &c; for payment of debts: Ex per Curiam, This is void, 
being not prirſuant to the powver, for the leafe of the buſoand 
and wife is the leaſe of the hu/band, and the difference is 
between a nate posbver and-a power which ariſes from an 
zutereft; for if a woman hath only a naked or bare power, 
| as by a will to ſell lands, ſhe may fell, though ſhe marry, 
[ 277 ] becauſe this is not a power created out of any intereſt ; 
but where a power is reſerved upon a ſettlement, ſhe 
muſt execute it purſuant to that power when it was at 
firſt reſerved. 
Ch. Rep. 18, 6. In the following caſe there feems to be a contrary 
263 349, 347: reſolution : . The father being ſeiſed of lands in fee, 
wn, ſettled the tame to the uſe of himſelf for life, remainder 
to his eldeſt fon in tail, with a power o make leaſes, or by 
9 1 his 


Powers. 277 
his laſt will under hand and ſeal, to charge it with goo/.; | 
afterwards, by his will in writing, ut not ſealed; he vide 2 P. Wms. 
charged it with 500/.,. for his younger children, who, 490. 
upon a bill exhibited againſt the heir, had a decree for 
the money, though it was objected, that this ſettlement 
was wholly voluntary: But per Curiam, The power is well 

executed, for the ſubſtantial part of it is to do the thing; 
and the neglect of a circumſtance ſhall not avoid it in a 
court of equity, and the rather, becauſe ſuch powers are 
not like conditions, ſtrictly to be expounded, 4 favour- 
ably to be conſtrued for the benefit of the children; an 

et a purchaſer might defend himſelf againſt ſuch a power 
— well executed, eſpecially if he — notice of it at 
the time of the purchaſe made. | FF 
7. Adj adged, That where the teſtator gives another a 2 Rep. 83. 
pou to ſell lands, he may ſell his inheritance, becauſe Power to fall. 
e. gives the ſame power he had himſelf, and in ſuc 

caſe the, purchaſer ſhall be entitled by the will. 
8. But there is a difference where lands are deviſed Golar. 2. 
to executors to fell, and where the deviſe. is, that his lands Djer 219. 
ſhall be fold by his executors; for in the firſt caſe an intereſt | op RY 
paſſes to the executor, becauſe the lands are exprefsly — _ 
deviſed to him; but in the other caſe they have only | 
an authority to ſell, and if “ one dies, the other cannot 1 And. 343+ 
make a title (a). | | | 


(a) Vide Mr. Hargrave's Note upon this ſubject. Co. Lit. 113. 


9. Norris verſus Triſt. 


IN ejectment, the caſe was: . A feoffment was made 2 Mad. 78. 
to three, Habendum to two for their lives, remainder to Peper, e 
the third perſon for his life, and a /etter of attorney to give Fey arlued. 

livery and ſeiſin to two, but the attorney made livery to all 

three ; it was objected, that the power was not well exe- 

_ cited, and therefore no livery was made, becauſe the 

power was not purſued : Sed per Curiam, It is true, that 

the former opinions have been, that powers muſt be ex- 

aQly purſued, but yet + indorſing livery and ſeiſin was Þ Sid. 428. 
always favourably expounded to ſupport the conveyance, _ „ 
therefore this livery is good for the lives of two, and [ 278 1 
being made ſecundum formam ING the remainder ſhall 

be good for the third perſon, | 


— 


| 
| 
| 
| 


rr 


Prescription. 


Grot.lib. 2. 1. TIME of itſelf can never be the efficient cauſe of 
bee .. J any thing, for nothing is or can be done by tim, 
fcription. though every thing is done in time, therefore by conſe- 
quence it is not the length of time that begets the right 

of prefcription, but it is a preſumption in law, that a poſ- 
ſeſſion cannot continue ſo long quiet and not interrupted, 

if it was againſt right, or injurious to another. 15 

7 Vent. 264. 2. The plaintiff declared, that the occupiers of the ad- 
— joining field have time out of mind repaired the fences, 
repaired ſences, Which being out of repair, his (the plaintiff's) beaſts 
good, without efcaped out of his own ground, and fell into a pit; this is 
— TT good, without ſhewing any e/tate in the occupiers, but it 
Vide Carth. 85, had not been ſo if the defendant himſelf had prefcribed. 
1 Rol. 105. 1 Salk. $35. | * a „ EY : 
2 Leys 164. But 3. And yet a com, that the farmers of ſuch a farm 
2 cuftom en have always found cakes and ale to the value of 84., or 
farm to fing thereabouts, at perambulations, was held naught, becauſe 
cakes, &c. not It is no more than a preſcription in occuprers, which is not 
good. good in matter to charge the land. o 
2 Lut. 13465. 4. Preſcription by the inhabitants of a pariſh. to dig 
gs Lanny we gravel in ſuch a pit, which is the ſoil of V. R., it was 
to repair a way. doubted, whether. this was good, Or not, though it was 
3 Cr. 664 to repair the highway; but yet inhabitants may preſcribe 
for a way, and by conſequence for neceflary materials to 

March 16. repair it; and ſo they may for a watering-place ; and fo 
3 Lev. 160 they may may to take ruſhes in the land of another to 
| ſtrew the church; and ſo may maſters o [hips to dig 
ballaſt in the port of Lynn, for this is for the public 

good. . 8 

2 Vent. 186. l 5. In treſpaſs, the defendant pleads, that within the 
— — pariſh of H. all occupiers of ſuch a cloſe habent & habere 
to have a way Cconſueverunt a certain way leading over the plaintiffs 
from one houſs cloſe to the defendant's houſe ; this was held ill, for it is 


—— other, not not like a preſcription to a way to the church or market, 


=  -  » Which are neceſſary, & pro bono publica. 


Few] :. 6. Hill verſd Ellard. 
> [Mich. 16 Car. 2. B. R.] 


Prefrpton for IN veplevin, for taking a cow, the defendant juſtified 


common for fo e ee 
cows, is good under a preſcription to have common in the place 


fer one cov. Where, c. for four cows and Þalf a cow; and upon a de- 
| | murrer 


4 


murrer to this plea, it was adjudged to be very abſurd to 

reſcribe for. common for baff a.cow; but having pre- 
{-ribed to have common for four cows, that was ſufficient 
W . | en 

7. The defendant pleads, that he was /eiſed, &c., and 4 Mod. 318. 

that he and all thoſe whoſe eſtate he had, Oc. have uſed 5 e- | 
to have pot water, Ac. Adjudged ill, becauſe a preſcrip- Who hach _— 
tion cannot be annexed to an fate for years, and he doth eſtate for years. 


| 2 . | Poſtea 9. 8. P. 
not ſay that he was ſeiſed in fee. ö Co. Lit. 1. U 


8. The inhabitants of E. joined in a claim of common Jones 156. 
by preſcription, Sc., and it was held, that tenants in Tenants in an. 
ancient demeſne may join in ſuch a claim, becauſe the king „ 
cannot claim for them; but, in the principal caſe, all the preleription for 
copy holders to one lord ought to claim in and by that common. 
lord, and that lord ought to preſcribe for him and his 7 Co. 31. b. 
tenants, (i. e.) for his copyhold tenants, becauſe he hath 

the freehold himſelf; but the lord cannot claim or pre- 

ſcribe for the frecholders, for they have a freehold in 

themſelves ; beſides, inhabitants can never preſcribe for 

common, or othey profit apprender, but only for matters 

of eaſement. 5 RE 1 

9. Preſcriptions are properly perſonal, and therefore preſeriptions are 

are always alleged in the perſon of him who preſcribes, 2 alleged in 
( vi.) that he and all theſe avhoſe eftate he hath, &c.; there- e 
fore a biſbop or parſon may preſcribe quod ip/e & predeceſ- 

fores ſur, and all they whoſe eftate, Wc., for there is a per- 

petual eſtate, and a perpetual ſucceſſion, and the ſueceſſor 

hath the very ſame eſtate which his . predeceſſor had, 
for that continues, though the perſon alters, like the caſe 

of the anceſtor and the heir: But a zenant for life or * years „ Antea 7. 
cannot ſay quorum flatum ipſe habet, becauſe he hath a new 
and diſtinct eſtate from his predeceffor, and ſo it is of all 
tenants at will, and inhabitants, Wc. ; therefore they muſt. 
refer to the place by way of cuſtom, | 


* 


PER 


- Preſentation, [280] 


1. IF the defendant, or any ſtranger, preſents a clerk Sid. 93. Of a 
| pending a quare impedit, and afterwards the plaintiff ROT. 
obtains a verdict and judgment, he cannot by virtue of iipedie, 1 
that judgment remove him who was thus preſented, but he 
may bring a ſcire facias againſt him to ſhew cauſe quare 
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_—_ | Privilege, 


executionem non habet, and then, if it be found that he 

| had no title, he ſhall. be amoved. Now the way to pre- 
£2 Cro. 93. vent ſuch a preſentation 1 is to take out a ne a mittas to 
Ne admittas, the biſhop, and then the writ quare incumbravit lies againſt 
| ſuch an incumbent, who by virtue thereof ſhall be amoved, 

| . 9 put to his quare impedit, let his title be what it will. 
+ Mod. 13 Where a man gets the fee to his preſentation, | 
des vr 1 is his title, he muſt in his declaration allege the 
wult declare on a Preſentation to be fempore pacit, for otherwiſe it may be 
preſentation. intended to be tempore belli, and then it is no title; but 
where the bare preſentation is not his title, but only 
in purſuance of a former right, in ſuch caſe he may al- 

lege it generally. 

3. As for Ge, where a man Jackevs, that N. R. 
was ſeiſed of the manor of D. as of fee, to which an ad- 
vowſon was appendant, and that being ſo ſeiſed he pre- 
fented W. W., and afterwards granted the next avoidance 
to the plaintiff; this is good, for here the plaintiff ſhews 
a precedent right, and doth not * the preſentation 


itſelf his . 


4. Holt verſus Biſhop of Winton. 


Lev. 47. S. C. I. a quare impedit, the caſe was, ff. The incumbent being 
— e . ſeiſed of * advowſon of the ſame church in fee, died, 
wiſe patron ang and the queſtion was, Who ſhould preſent, his heir at law 
dies, his heir, or his executor * And, upon a demurrer, it was objected 
and not bis exe- againſt the right of the heir at law, that he could not 
ent. preſent, becauſe the advowſon did not deſcend to him till 
2 Wilſon 194+ after the death of his anceſtor, in which very inſtant of 
time the church was void; and therefore the avoidance 
was ſevered from the inheritance, and veſted in the exe- 
cutor. Sed per Guriam, The heir ſhall preſent, becauſe 
$a at the ſame time that the avoidance veſted in the executor 
[ 281 ] the inheritance deſcended to the heir, and where two 
| titles concur in an inſtant of time, the elder ſhall be 


preferred (a). 


(a) Wherever it is a meaſuring the former ſhall be preferred. 2 P. 
caſt between the heir and executor, Wis. 176, 


- 


* 


Js Ide copr? of Exchequer there Are three ſorts of per- Hard. 355, 50%, 
1 ſons Who are privileged, (i. e.) debtars o the king, Of privilege of 
Meere, and accomptants; againſt the firſt of theſe perſons — 
any. man who has à privilege in another court, as an 

ofheeri or attorney thereof, ſhall have his privilege, for the 

Privilege of a perſon as debtor is but a general privilege; 
it was at firſt only for the benefit of the king, which is 

now diſuſed, and a quo nin is no more than a common 
action in this court. 8 . 

2. An accomptant entered upon his accompt, and ad- Ibidem. 
judgod, that he ſhall have his privilege till the accompt is 

oven, becauſe his attendance; here de die in diem is neceſſary 

to paſs his accompt, and the king has an intereſt in his 
attentlance; but when the accompt is finiſhed, and become 

a debt by being reduced to a certainty, he then hath no 

other privilege than a general debtor, 

3. H an officer commence a ſuit here, no privilege in = Brownl. 26. 
any other cqurt ſhall prevail againſt it, becauſe his attend- + 193» 
o_ is requiſite here, and his privilege is firſt attached in Gar. rig 

$ court. | 
4. Sir Edmund Sawyer being preſented in Eyre, delivered Jones 288. 

in a ſuperſedeas for his privilege, as one of the auditors of the 
Exchequer; to which it was objected, that he ought to 
plead his privilege if he had any, for the privileges of the 
Exchequer ate all in the red bod; and the order is, that if 
an officer of the Exchegrer is impleaded elſewhere, that a 
baron coming with that book, and ſhewing the order, and 
_ alſo avowing the perſon to be an officer of that court, the 
privilege ſhall be allowed without any plea, but where the 
book is not produced the privilege muſt be pleaded ; but if 
the defendant in this caſe had pleaded his privilege, it was 
a queſtion, whether it would have been allowed, becauſe 
he was an auditor of the new revenues, and none of the 
. ancient. auditors. | Rept 

5. An attorney or philazer of the Common Pleas, if 1 Mod. 298. 

ſued in B. R., may plead his privilege, becauſe they owe a Frivilege of ſer- 
perſonal attendance to that court; but a ſerjeant at law f Commag 
being ſued in B. R. he cannot plead his privilege of C. B., Pleas. 

for he may ſign pleas, be aſſigned of counſel, and prac- * 129. 
tiſe in other courts in Weſtminſter Hall; but if he is ſued | 282 ] 
in any inferior court, he ſhall have his privilege. | 

6. Where an officer of the court of C. J. is 3 i 
Jointly with a franger, who hath no privilege, in ſuch ent 2 
die, the 1 ſued ſhall not have his ns. 1 rag, 
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2 Salk. 543. S. C. 
Where a plea in 
the negative, 

and without full 
defence, is g od. 


Privilege allowed 
In a qui tam 
action. S. C. 

1 Salk. 30. 


DTrin. 7 Will. 3. B. R. 21d. Raym. 27. S.C.] 


N an action qui tam, c. the defendant in propria per ſont 
I ſua dicit, chat he is an attorney of the Common —— 
that the attornies of that court time out of mind bt 
been ſuable elſewhere : And, upon a demurrer to this plea, it 
was objeCted, that it was pleaded in the negative, (via.) 
That attornies of the court of Common Pleas, &c, have 
nat been ſuable elſewhere, and no jurifdiftion is given or 
ſhewed to any other court: Anodter objection was, that 
the defendant hath not made a full defence, for he only 
ſaid in propria perſona ſua dicit, when it ſhould be venit & 
dicit: And the laſt + mar was, becauſe the king is 


made a party in this action, and he hath privilege to ſue 


where he pleaſes. Sed per Curiam, This plea in the nega- 
tive is well enough, becauſe the privilege, if traverſed, is 
not triable by the country, for it is matter of law, and 
there is a juriſdiction given to the Court; as to the ſecond 
vbjeCtion, venit is no part of the plea, and therefore it 
may be omitted; but the plea begins by the word dicit, 


and therefore that alone is ſufficient : And, as to the third 


objection, it is true, the king is entitled to bring his 


action where he pleaſes, but the informer is not; for if 


he die there is an end of the ſuit, and the king is not en- 


titled till recovery had; and proſecutors qui tam, Ce. are 


[283] 


Two ſorts of 
privilege, (viz.) 
of court and of 
proceſs. 

Poftea 10. S. P. 
S. C. Holt 589. 


looked upon as igfor mers. 7 


8. Baker verſus Swindon, 
[Mich. 10 Will. 3. C. B. 1 Ld. Raym. 399. S. C.] 
N this caſe it was held per Holt, Ch. Juſt. that privilege 


is either of court or of proceſs, as in the court of Com- 
mon Pleas, every perſon who belongs to that court, as 
attornies, their 4 &c. ſhall have the privilege of being 
ſued there, and not elſewhere ; and this is the privilege of 
court : But none ſhall be allowed the privilege of proceſs, 


but thoſe who are officers of the court, and are ſuppoſed 


Where privilepe 
may be pleaded 


per attornatom. 


court of Common Pleas, and ought to be ſued there, &c. 


to be always attending there, 


9. Edwards verſus Copland. 
[Paſch, 6 Will. 3. B. R.] 


IN an action on the caſe, the defendant pleaded to the 


juriſdiction of the court, that he is an attorney of the 


the 


Privilege of Palaces and Places. 2283 
the plaintiff replied, that he (the defendant) is not an at- 
torney of the Court of Common Pleas, and concludes to 
the country, and upon demurrer to this replication, the 
rule was for the defendant to anſwer over, for it is a good 


traverſe and concluſion ; and in this caſe it was held, that 
the defendant might plead this privilege per attornatum. 


1d. Willis v2r/zs Batterſhell. | 
[Tna. 6 Will, 3. B. R.] 


I aſſault and battery the defendant pleaded to the juriſ- Privilege not 
1 diction of the court, that he is one of the clerks of weil picaded. 
J. Cook, prothonotary of the Court of Common Pleas, quodg. 

ipſe & omnes hujuſmodi clerici de eadem Curie, ought not to 

be impleaded but in that court; and upon a demurrer to 

this plea the plaintiff had judgment, becauſe the defendant 

did not allege himſelf to be a clerk of the Common Pleas, 

to whom this privilege (as he pretended) did belong, but Vide Fort. 342. 
only that he was clefk to a prothonotary of that court, 5. 346. 
and B. R. will not intend the privilege to be other than as 

he hath pleaded it, e | 


11. Ogle verſus Norcliffe. 
{Paſch. 2 Annæ, 2 Ld. Raym. 9 8. C. Farreſ. 97. 1 Salk. 4. 


THERE are two ſorts of privilege in the Court of Com- Two forts of 
5 mon Pleas: Per Holt, Chief Juſtice, the one is of privilege. 

the officers of that court, to be ſued there by bill, and pag.“ wy 5 
| WE . | 5 oſt. 235, 
the other is of their clerks, to be ſued there, and not 3 Lev. 308. 


elſewhere, by original. Lutw. 196. 2 Salk, 544, 546. 


12. Elderton's Caſe. [ 284 ] 
[Mich. 2 Annz, B. R. 2 Ld. Raym. 978. S. C.] | 


H&E vas committed by the Beard of Green Cloth, for 6 Mod. 73. S. c. 
11 executing a fieri facias in Whitehall; and upon a ee ee _ 5 
babeas corpus it was argued to be a lawful execution of the Anda Romer. 
writ, and not prejudicial to the privilege of the palace; ment 1. S. C. 
and that admitting it was a breach of the peace, yet the un _— 
Bard of Green Clith had no power to commit this perſon 8. C. ö 
becauſe he was not the queer”; ſervant, and that court hath 

only a power over the queen's family, for the government 

and ordering her menial ſervants, and that the privilege of 

Whitehall was created by the — 28 H. 8. cap. 12. 33 H. 8. 6. 38. 


Vox. III. | Nerthey, 


284 Privilege of Palaces and Places. 


Nortbey, Attorney General, argued. to the contrary: 
That there was a ſtanding commiſſion of the peace for 
| the verge and palace, and that the officers of. the Green 
31 H. 8. c. 12. Cloth are always commiſſioners; that the ſtatute 28 H. 8. 
did not create the privileges of this palace, but aſcertained 
the boundaries thereof, for the queen may declare any 
houſe to be a royal palace, and this without any act of 
arliament; that ſuch declaration is made under the great 
ſeal, after which it is a palace, though the queen doth not 
reſide there; for the queen did not reſide at the Tower, 
and yet Burdett had his hand cut off for murdering his 
keeper there, and was afterwards executed. 
Per Powell, Juſt. the privileges of the palace are by 
common law, and that in reſpect of the queen's preſence; 
and he ſaid, that the breaking into the Exchequer had 
been held burglary, though none of the queen's ſervants 
were there. | 0 - 8 | 
Ante g: But Holt, Chief Juſtice, denied it; and as to Burdett's 
caſe, he ſaid the ſame fact cannot be a miſpriſion and a 
murder too, for the one will extinguiſh the other; it is true, 
his hand was cut off, but it was without any authority, for 
there was no judgment for it; he ſaid, that he had 
| ſearched the roll, which was Mich. 15 & 16 Eliz. Rot. 2. 
See Stow. Chr. Burdett and Muſtett's caſe, and there was no judgment 
for cutting off his hand, VVVVVkI!¾; | 
Ante 92. He held, that where there was a total abſence, as in 
the principal caſe, where the queen was neither preſent in 
perſon nor by her domeſtics, or any of her family, the 
place was not privileged ; otherwiſe where there was only 
a ſhort and perſonal abſence : The queen now refides at 
Windſcr, and ſuppoſe a murder ſhould be committed in 
IV hitehall, ſhall that be tried before the lord high ſteward, 
Sc.“ certainly not. | 


[ 285 ] 13. Brown ver/us Burlace. 

l [9 Will. 3. B. R.] 
pe RY As; J = defendant was arreſted in the 7. emple, and upon 2 
45. 8. C. motion to ſet it aſide, it was inſiſted for him, that 


3 37% the Temple is * privileged from arreſts by the king's 
Stow. Chron, grant. : 815 | 
But per Holt, Chief Juſtice, if the king hath made any 


ſuch grant, it is void in law, they having no court of juſ- 
tice within themſelves there; it is true, the Temple is 
extra- parochial, and not within any pariſh, nor within the 
City, ſo as to come within the cuſtoms of the city, but it is 
within the county of the city, but the Whitefriars is within 
the juriſdiction of the city. . ä 


| Proceſs, * 


Yet the court inclined not to countenance arreſts in the 
Temple, eſpecially in erm time, but would not ſet aſide 
this arreſt, ſo the defendant was held to ſpecial bail. 


- Ss Ruth verſus Weddall. 


D upon bond in B. R. brought againſt an attor- 
ney of the C. B., the defendant pleaded, that he is 
an attorney of C. B., and that there is a cuſtom in that 
court, that an attorney ſhall not be compelled to anſwer, 
unleſs per billam, and ſo pleads his privilege to be ſued 
per billam, and not by original; the plaintiff replied, that 
for five years paſt, before the original filed, the defendant 
had no clients, but had withdrawn himſelf from the prac- 
tice and office of an attorney; and upon a demurrer to 


this replication, firſt it was objected, that the plea was ill, 
becauſe the defendant had not ſet forth, that he had any 


clients, or that he proſecuted or defended any ſuits, that 
being the reaſon why an attorney {ſhould have privilege : 


285 


Ante 11, 283. 
2 Lutw. Privi- 
lege of attorney 


Sed per Curiam, As lorig as an attorney is ſo upon record, 


he ſhall have privilege; then it was objected, that this 
cuſlom was alleged in fieri, for it was, that an attorney 
ſhould not be compelled to anſwer, unleſs per billum, he 
ſhould have gone on, nec a tempore cujus contrarium memoria 
hominum non exiſtit compelli conſuevit, and this would have 
been an allegation of an uſage in fuct, which is eſiential to 
make a cuſtom, and therefore muſt be poſitively ſet forth 
and alleged in pleading ; but adjudged, that the court may 
take notice of the privileges of attornies, therefore a cul- 
tom in ſuch caſes need not be ſo ſtrictly alleged. 


_—_— — — 


2 Wilſon 231, 
232. contta. 


Vide Ricberd- 
ſon's Piactice 
402. 


Perocels. 


1. AT common law, where the king was plaintiff in any 


12861 


action, whether for debt or damages, he had exe- 
cution againſt the defendant, both for body, lands, and 


goods, but by magna charta, cap. g. he was not to take out 
execution againſt the /ands, if the defendant had ſufficient 


goods to anſwer the debt or damages. 


2. But where a ſubje& brought an action againſt an- 


other ſubject, either for a debt or damages, his execution 

was only againſt the goods and chattels of the detendant, 

either by eri facias or by levari facias, he could not have 
1 =_ 


execution | 
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286 © . Prohibition. 


execution againſt his /ands, till the ſtatute of Vm. 2, by 
which cum debitum recuperatum eſt an elegit is given, am 
that was only for a moiety; and by the ſtatutes 13 Ed. 1. 
de mercatoribus, by the 27 Ed. 3. and by the 23 H. 8. an 
extent was given, but no capias lay till the ſtatute of Mar/- 
bridge, cap. 23. and fm. 2. cap. 11. and 25 Ed. 3. 
cap. 17., by which proceſs: of capias is given in accompt and. 
alſo in debt, whereas before thoſe ftatutes the proceſs was 
ſummons, attachment, and diſtreſs infinite. | 

3. The proceſs of capias on a judgment in debt is not 
given by the expreſs words of any ſtatute, but ariſes by 
conſequence of law (i. e.) the ſtatute giving a capias in 
 meſue proceſs, a capias in conſequence lies on the judgment, 
becauſe it is a rule of the common law, that wherever a 
rnpins hes in proceſs before judgment, it will lie in exe- 
cution upon the judgment "ſelf | | 
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1 Cro. 450%/ 4. But if there is a judgment in C. B. againſt 20e bail, 
3 3799 upon a /cire facias brought againſt them, no capiar lies on 
beat fuch judgment; otherwiſe if the judgment was piven 

| againft them in debt, for then it is within the ſtatute. _ 
Com. Execution, 5, But where judgment is given, as in a fire facias 
wha upon a recognizance againſt the bail in B. R., 2 capias will 

5 lie, for ſo has been the courſe of that court (a). 
1 Roll. 98. 6. There was a judgment on a ſcire facias againſt the 


| bail, and a writ of error brought in the Exchequer Chan;- 
| | ber, purſuant to the ſtatute 3 Fac.; adjudged, that in this 
[ 287 ] caſe no capias lies againſt them, for this matter is not to 
| be guided by the cuſtom of the King's Bench, but by the 
common law, and the bail bound their goods and lands by 

the recognizance, and not their perſons. 


(a) But not in feire facias on a re- inferior court, whether held by charter 
cognizance in Chancery, or in any or preſcription. 1 Roll. 35, 45, 50, 897- 


bs HP — * i A ; 4 5 4 8 9 
— — : 


Prohibition, 


1 Vent. 274. 1. PROHIBITIONS are granted either pro defe7u juriſ- 
3 3 I © diftienis, or pro defectu triationis; as where a man 
2 Lev, 103, 187. libels in the ſpiritual court for 205. due to him by cſfon, 
| for burying in the church; the defendant pleaded there 
was no ſuch cuſtom; in this caſe a prohibition lies pro 
defeftu triationir, for the ſpiritual courts cannot try 2 
btflom, e 5 


2. A pro- 


Prohibition. — 2385 


2. A prohibition was granted to Wood, ſtreet Compiler 1 Vent. hs.” 


for refuſing to admit a plea to the juri{iion, which was R 464- 
tendered on oath, and before imparlance (a). - _ — ; 


3. In a prohibition, and upon a motion for a conſulta- 
tion, it was inſiſted, that it ought not to be granted 
without pleading or demurring to the prohibition, for if 
erroneouſly granted, the party could have no remedy, 
either by writ of error or otherwiſe z but it was tray 1 Salk. 136. 
that anciently in B. R. there were no declarations or de- : Salk. 504. 
murrers upon prohibitions, and therefore conſultations |, _ — | 
were granted upon motions, OED 2423. N 

4. In a prohibition to the ſpiritual court, upon a ſug- 1 Roll. Rep. 332. 
geſtion, that they intended to try the boundaries of a pariſh "$7 Ro. 291, 312. 
the plaintiff declared and entitled himſelf by letters pa- may be gen in 
tents granted to ſuch a corporation, who made a leaſe to evidence. 
him, Ec; the defendant demurred to the declaration, for ib 3 
not ſhewing the letters patents and the leaſe, by a profert Sid. 30, _ z 
hic in cur, Sed per Curiam, No conſultation ſhall be 
granted for want of pleading them, for they may be given 
in evidence. ac 25828 | | | I 

5. Where it appears upon the face of the libel, that 1 Mod. 273. 
the matter is not within the juriſdiction of the court, eee f 

> 9s . ition may be 
nor proper for their ſentence, a prohibition will be granted granted at any 
at any time (4), but if the plea of the defendant be mat- time. 
ter of ſpiritual juriſdiction, and it is refuſed or over-ruled, 
no prohibition lies (c), for in ſuch cafe the party muſt ap- [ 288 1 
peal; otherwiſe, if it is a matter of temporal cogniſance, _ 
as a modus, or an agreement, W'c. | | 


(a) Sedente curia, 6 Mod. 146. | 1 T. R. 552. 
(b) 2 Ii. 602, 619. 2 Roll. 318, (c) 2 Koll. 319. 1 Roll. 319, 
Salk. 548. 2 Burr. $13. Cowp. 424. 8 „ 


6. Freeman verſus Shotter. 


Þ ULED, That where a thing incident in the ſpiritual How the (piri- 
court is of a temporal nature, they muſt try it in the tua court ef 

ſame manner in that court, as it would have been tried e, here," 

at law, otherwiſe a procedendo [ prohibition] will be granted; 2 

but if the matter incident is of a ſpiritual nature, or of 

ſpiritual cognizance, they may try it according to their own 

law; as for inſtance, if they require e witneſſes to the 

proof of a revocation of a will, a prohibition will not be 

granted, becauſe ſuch proof is required at [their] law (d); 

but if they require two witneſſes to prove a releaſe, a 


prohibition will be granted (e). 8 5 
(4) Cartb. 142. 2 Roll. 414. 1 de. 158. 3 Md. 286. (e) Carth. 143. 


＋ 3 


Prohibition. 


7. Anonymous. 
A Hill. 9 Will. z.] 
Where an in- PER Holt, Ch. Juſt. Where an ation is commenced 


op os in an inferior court of law, which hath no juriſdiction 
17 — . «4 + » "4 0 N * 
dicton, probi. Of the cauſe, in ſuch caſe a prohibition will not lie aſter 
dition will not ; ſentence 3. but it is otherwiſe, if the ſuit is commenced 


lie after ſentence. in the Admiralty, or in the ſpiritual court, for their law is 


Ventr. 88 ez 
ef Mod. different from ours. 


273 · 1 Mod. 63, 81. 1 Salk, 201. Sid. 166. contra. 


8. Anonymous. 
| e [Hill. 23 Will. 3.) 


- LI EL in the ſpiritual court by the huſtand and wife, 
the ſpiritual — for calling the huſband cuckold: Ruled per Holt, Ch. 

pil 5 75 Juſt., that a prohibition ſhall go, becauſe they cannot 

2 Roll. 206. both ſue in that court for that ward. | SES 

1 Sid. 248. 2 Salk. 693» 2 Lev. 66. . 


0 ah IPaſch. 2 Annæ.] | 


Prohibition for LI, in the ſpiritual court, for brawling in the church, 
2 parſen 2.4 yard, and for telling the parſon, thou art a pitiful 
drunken parſon, and a drunken puppy; and Salkeld moved 
+ Cro. Car. 207. for a prohibition upon the authority of the caſe between 
March 6. S. F. + Star and Bucknell, where for the like words a prohibition 
12 Roll. 296. was granted, and ſo in + Haines's caſe ; and the reaſon was, 
3 * becauſe drunkenneſs is a temporal offence; it is true, the 
Lut. 84 caſes before mentioned were of drunkenneſs in lay-men, 
=” but if it is an offence in a /ay-man, a fortiori it ſhould be 
| ſo in a clergyman; it is a crime. which doth not take its 
289 ] nature from the perſon who commits it, but from the 
Couſins's Apo- law which is offended ; || it is true, the canoniſts make 
1 every thing which is a fin, and forbidden by the Ten 
Commandments, to be a ſpiritual offence, as læſa fider, mur- 
der, perjury, Wo. But by the common law, whatever is 

taken notice of and puniſhable by the remparal laws, is a 
temporal offence; and what is not puniſhable by the tem- 
_—_ law, but by the ſpiritual law, in ſuch caſe, that law 
a kind of ſupplanting the temporal law, and the of- 
fences ſo puniſhable are ſpiritual offences, as fornication, 

> adultery, c. 18 be 
| Now as for drunkenneſs it was always accounted a fem- 
ora offence, for it was indictable at common law; and 
| e | alchouſes 


Property. . — 


alchouſes were formerly appointed in the leet, and before 

the * 24 of £E/iz., there was ſcarce ſuch a crime in Eng- * Camden Elie. 
land : It is true, a parſon may be deprived for drunkenneſs, 263, 

and ſo he may for + buggery, but yet he is not puniſhable + Hob. 421, 
for that offence in the ſpiritual court, becauſe it is a tem- 290. 

poral offence; afterwards a prohibition was granted as 2 Roll. Higgins's 


caſe 296, and 
to the words, but not as to the braw/ing in the church- 12 Rep. 42. 


yard. | . 8 Fuller's Caſe. 
: 500 Angaymove.. | 
ps R Ch. Tuſt. In the caſes of prohibitions, CE The ancient 


they were granted upon a motion, the ancient courſe _ . 
gs on A 

was, that the party prohibited ſued out a ſeire factas, prohibition. 
quare conſultatio non debet concedi poſt prohibitionem, in which Plow. Com. 472, 
writ the ſuggeſtion was recited, and alſo a prohibition * 
granted thereon, ad damnum of the party. | | 

Afterwards this practice was altered, and the courſe 
came to be thus, (viz.) upon granting a prohibition to the 
plaintiff, the Court bound him in a recognizance to pro- 
ſecute an attachment of contempt againſt the. defendant, for 
ſuing in the ſpiritual court after a prohibition granted, 
and then to declare upon the prohibition; ſo that he who 
was the defendant in that court, 1s now become actor or 


Faint in the court above. 


11. The Queen verſus Ride. 585 
[ Mich. 5 Annæ, B. R.] 8 


A Popiſh recuſant convict made his wife executrix, the Ante 133. 
ſpiritual court admitted her to proceed in proving 

the will, but a prohibition was granted, for ſhe is difabled 

by the general clauſe of the Hatute of Eliz., [3 Fac. 1 1. TOs par. 23. 

c. 5. fe 22. and not t enabled by the MES. 


—_—_— 


Property, See Treſpaſs. Replevin, 4. [2901 


1. Sutton ver/us Moody. 
. [1 Ld. Raym. 250. S. C. Comyns 34. 8. C.] 


| N chis caſe it was held per Holt, Ch. Juſt., That if the 3 Mod. 97. 
plaintiff declared in 2reſpaſs for breaking 27 cloſe and kill- 5 4 1 379 C. 
| ing centum cuniculos, [in the ſaid cloſe,] it is "I without ſay- 1 1 Cro. 3 545. 
| | P 


4 ; in g Jones 44. 


W Property, 
March 48, 49 ing-/uos, for he has a property in them in reſpect of his cloſe 
eee 5 they were killed I things of this nature _ | 
Y- are three kinds of property, (via.) ab/elute, qualified, and poſ- 
ſHery. (I.) A man hath an abfolute property in feris natura 
ua 5s ng (2.) He hath a qualified property in feris 
manſuelis; and (3.) He hath a poſefory property in feris « 
Now whoever hath a poſſeffory property, which is alſo a 
property ratione privilegii, there he may declare for the 
* - Rep. 17. b. thing killed or taken, without ſaying that it was “ ſuum; 
6 Mod. 183. for he had a property by reaſon of his cloſe in which it 
| was, and may recover damages, which he cannot do un- 
Cumber, 464, leſs the thing was ſuum. He farther held, that if a man 
458. Ante 189. finds a hare in his own land, and in hunting kills it on 
| the land of another, it is the property of the * and 
March 48. not of the perſon on whoſe ground it was killed; ſo if he 
2 Salk. 556. farts a hare not on his own but another man's land, and 
hunts it into the land of a third perſon, and there kills it, 
the property is ſtill in the hunter; but if he ſtarts a hare 
in a foreſt, and hunts and kills it in another man's land, 

the property is in the owner of the foreſt, 


2. Evans verſus Martell. 
I Mich. 9 Will. 3. B.R. 1 Ld: Raym. 271. 8. C. 12 Mod. 1 56.] 


Where the con- NE Harvey loaded goods on board a ſhip, and con- 
88 ſigned them to Evans; but by the invoice the goods ap- 
veſts a property. . Peared to be the properey of Harvey, and now in an action 
brought by Evans againſt the defendant Martell for theſe 
goods, it was adjudged, that the invoice ſignifies little in 
this caſe, but that it was the cornfgnment of the goods, 
| which gave the property, and yeſted it in Evans, and 
[ 291 ] therefore he might maintain this aCtipn ; but if they had 
been canſigned to him upon the account of Harvey, that would 
have altered the caſe, for then he would haye been only 
fer to Harvey, and he muſt have brought the action, 


becauſe the property was then in him, 


3. Gibbs verſus Woolliſcott. 
[Trin, 7 Will. 3. B. R. Rot. 301. 


Skin. 677. TRESPASS, Sc. for that the defendant in ſeperali pif+ 
Treſpaſs for tak- 1 carie, & in libera piſcaria fua apud P. piſcavit, and did 
— ſay ſuos, not take and carry away * 500 ſalmens; upon not. guilty 
good. Ante 290. pleaded, the defendant was found guilty as to the fi/bing 
| N 14 in the free fiſhery of the plaintiff; and as to the ſeveral 
Poſtea "i fiſhery, the jury found that the locus in quo, c. was parcel 
Cumb: 21, 45%, of his mauoer. 1 STSE® | 
455. n Bt 


Purchaſe. ? 291 


Et per Holt; Ch. Juſt. A man may have a free, | 
in er ſoil, as for inſtance, he may have ta (hay 
manor, and another may have a right of fiſhing there 
with him: But becauſe the plaintiff in his declaration had 
not alleged, that the defendant took /a/mones ſuos (a), nor 
#bidem cepit, therefore the defendant had judgment. 


(a) Vide 3 Lev. 227. Jen. 449. Cro. Car. 553. Com. Pleader, 3. M. 9g. 
4. The Queen verſus Steer. 
| HE defendant was indicted, for that at ſuch a time 6 Mod. 184. S. c. 


and place, he il licite fiſhed with nets in the pond of Fiſhin a pond _ 


T. S., and ſo many carps, de bons & catallis of the ſaid rd tad 


T. S. did take and carry away; it was objected againſt this 
indictment that % in a pond could not be called bona & 
_ gatalla of any particular perſon: Sed per Curiam, in a 


* cloſe pond the fiſh may be called * pi/ces ſuor, becauſe they * 3 Mod. 7 


not ; | | 5 contra. Vide 
eannot ſwim away, and therefore the owner of ſuch pond fene, 14. 


hath a property in them ratione loci; but yet they cannot March 48. 
roperly be called bona & catalla, unleſs they are in That they may 
trunks,” and for that reaſon this indictment was held ill, 
but the Court would not quaſh it upon a motion, but 
ordered the defendant either to plead to it or to demur, 


ſuos, 


| 5. Mallock ver/us Eaſtley. 


RESPAS8S for taking two does ipſus querentis, in 2 3 Lev. 227. 
= clſecalled the Park(b); the defendant demurred gene- 5 * 
rally, for that the plaintiff ſet forth in his declaration, 6 
that they were his does, when by law no man can have a. Vide 2 Cro. 195. 
property in deer, unleſs they are tame or reclaimed, hay lags 553. 
though they are in a park; but in the principal caſe it did : Las os. 
not. appear, that they were in a park, but in a cloſe [ 292 ] 
called the park;-and for this reaſon the defendant had | 
judgment, | wt 


(5) It does not appear that the park was the plaintiff's ce. 


be called piſces 


wy ” 


- Purchaſe, 


"No THE word heirs or iſſue, when uſed to denote a Where the word 
| ſingle perſon, or ſo as to be only deſignatio perſonæ, beirs is a name 
are words of purchaſe only, but when colleFive, they are ne a mid s 
wor ds of limitation. 5 limitation. Vide Fearne's Contingent Remainders. 
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292 Quuare Jmpedit. 


Where the word 2. Whenever thoſe words heirs or iſſue have words of 
— an, om limitation annexed to them, they are uſed only as defignatio 
N perſonæ, as where a deviſe is to V. R. for life, remainder 
| to his heirs, and to the heirs females of their bodies. 
Where a re- 3. If a man make a leaſe for life, remainder to his 
mainder in: heirs, or remainder to himſelf and his heirs, or to him- 
heirs ivconveyed felf and the heirs of his body, the remainder is void, and 
by way of uſe. his eſtate is not altered; but. it is otherwiſe if he convey 
| it by way of uſe with ſuch /imitations. ES, 
1 Mod. 159+ 4. As if he make a feoffment to the uſe of himſelf for 
x Vent. 378- life, remainder to the heirs males of his body, this is an 
8 Fare entail executed in him, and fo it is, if he covenanted ta 
body is an eſtate tand ſeiſed in the ſame manner. 
tail executed. | | V e 24:7 650 fry | 
' Where the heir 5. Where the father deviſes to his eldgſt ſon upon cun- 
Via by purchaſe. dition, in ſuch caſe the ſon ſhall be in by purchaſe, and 
185. 1 not by deſcent... . : | t 3 6 
x Meg. 226. 6. The cafe was, the father having two ſons, in con- 
kay Ne ſideration of the marriage of his eldeſt fon, eovenanted to 
of putckiate, 4 ſtand ſeiſed to the uſe of his ſaid eldeft fon, and the 
mall afterwards heirs males of his body,. [remainder to the heirs males of the 
go 10 4 courſe of ,2venantor,] remainder to the right heirs of the father; 
dhe eldeſt ſon married, and had iſſue Edward and four 
daughters, then the eldeſt ſon died, and afterwards. Ad- 
ward the grandſon died without iflue ; and the queſtion 
was, who had the beſt title, either the ſecond ſon or the 
daughters of his elder brother; and adjudged, that the 
limitation to the eldeſt ſon, and to the heirs males of his 
body, is good; and that the eſtate veſted in him by wa 
[ 293] body, is g y way 
of purchaſe, though at common law a man could not 
make his own right heir take by purchaſe, without de- 
parting with the whole fee-ſimple, but now by way of 
uſe he may; and in this caſe, after the death of the 
grandfather, both the eſtates-tail were veſted in Edward 
the grandſon, (viz.) As heir-male of the body of his 
grandfather and father; and if ſo, then this being a re- 
| mainder veſted in him as a purchaſer, the eſtate ſhall go 
Co. Lit. 27. 2. on in a courſe of deſcent (a), and his ſiſters ſhall have it. 


(a) Vi. to the heirs males of the body of the father. 1 Mod. 337. 


* 


— 


Nuare Impedit. 


This is a poſ= 1. TH is a poſſeſſory action, and therefore not to 
Lale be maintained without a poſſeſſion, for which 
— de. reaſon the plaintiff muſt always declare upon a preſentation . 
Vau. 37, 57% made by himſelf or his ance/for, or one whoſe _ 2 

2 | | | -" hack. 


— 


Quare Jmpedit, 5 293 
hath, or by the grantee of the next avoidance, or by his 


leſſee for life, or for years. | N 
2. In a guare impedit againſt the bi/bop, and againſt A. Elvis v. The 
and B. the patron and clerk, in which the plaintiff de- Archb. of York | 
clared, that Y. R. was ſeiſed of a manor to which the e 
aduoruſom was appendant, and preſented S., and that by Where the ordi- 
eſcheat the ſaid manor and advawſon came to the king, and au cannot 
that he granted them to the plaintiff; and that S. the in- — ageing 
cumbent being dead, it belonged to him (the plaintiff) to without making 
preſent ; the b;/hop confeſſes all the declaration, only ſays, title in himſelf. 
that the king was ſeiſed and preſented B. and traverſed, that 
he granted the manor and advowſen to the plaintiff ; B. the in- 
cumbent pleads, that he is perſona imperſonata ex preſen- 
tatione domini regis, and makes title in the king; the plaintiff, 
replies that B. was not preſented by the king, c., upon 
which B. demurs; and per Curiam, the biſhop's plea is 
not good (a), for he can never counterplead the title of the For he en only 
plaintiff without making a title in himſelf, either as patron e That he 
or by lapſe, for otherwiſe he hath no intereſt, but only in- 8 | 
ſtitution; and the plea of the incumbent is likewiſe ill, for and induction. 
by the common law he could not maintain the title of his Jon. 6 
patron; and if the patron was not made defendant with 
him, then he (the incumbent) might plead it in abatement; 
if he was made defendant, then he was to plead his own | 
title, which was ſometimes found to be inconvenient, [ 294 ] 
becauſe he would plead by covin; therefore by the ſtatute © 
25 Ed. 3. the incumbent. is allowed to plead the title of Compl. Incumb. 
his patron 3 but in the principal caſe, if he was preſented 512, 5. 
by A. he cannot quit the title of that patron, and plead-a 
preſentation and title by another perſon. | „ 
3. The very judgment in a quare impedit is an amotion of 1 Roll. Rep. 62. 
the incumbent, though he continue ſtill the poſſeſſion de 1 - 38. 
do, and if the plaintiff be inſtituted upon a writ to the 9. Hut- a6. 
'biſhop, the defendant cannot appeal; if he doth, a prohi- ' 
bition lies, becauſe in this caſe the biſhop acts as the 
| king's miniſter and not as a judge. 


(a) The deciſion upon this point was the other way, | 
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Where nul tiel AN action was brought in B. R., the defendant pleaded 
record is pleaded, 4 4 another action depending between them in tbe /ams 
che party cannot court, and for the ſame cauſe; the plaintiff replied, nu! 
2 Wilſon 113. fiel record, &c. Adjudged, that in this cafe the defendant 
Tide 1 dl. may pray cher of the record, and the court may order that 
$ * tit may be inſpected, and upon fuch oyer craved, an entry 
1 T. R. 149. ſhall be made for the court to examine the record, an 
ou gy judgment ſhall be given 7 failure of the record; the 
* 317 defendant (a) may likewiſe plead nul 7iel record, and then 
295 alſo the entry and Nees hg fhall be as before men- 
tioned; but he cannot rejoin properly quod Habetur aliquod 
tale recordum; neither can he dempr, for the record is 
- perfect, and the pleading is at an end; and therefore a 
: 1  demurrer jn this caſe was upon a motion ruled to be ir- 
regular, and ſet afide. 4 , e Ol 
Whete Babeturt 2. But if the action had been pleaded as depending in 
aliquod og re. another court, pro eadem cauſa, and the plaintiff replied nut 
cordumn 1s 2894 ,2/ record, the defendant muſt have rejoined gud Babetur 
Poſtea 3. 8. P. aliquod JJ 5 
Day 18e. 8. 3a. FER W 80 3 
(4) This muſt mean the plaintiff, if it has any relation to the former part of 
oe ſentence, 55 69 oo. 2 128710 We 


OS 7 MP 
x 


* 


| 3. Hambleton verſus Lancaſhire. 
* [Trin. 1 Annæ, B. R. 


Of pleading nul A Scire facias was brought againſt the bail in B. R. upon 
os Don . a recognizance in that court; the defendant pleaded in 
Lor. 7524 Abatement another ſcire facias depending in the ſame court, 
and upon the ſame judgment: The plaintiff replied, nul 

tiel record, & hoc paratus eft verificare prout curia con- 

federaverit, upon which there was this entry, et quia curia 

dominæ regina nunc hic ceram ipſa domina regina adviſare vult 
ſuper inſpectionem & examinationem recordi per prædict the 
parties allegat priuſquam judicium ſuum inde reddant, dies 

inde datus eft partibus prædict coram ipſa domina regina, c. 

Uſque ad, c. de judicio inde de & ſuper præmiſſis reddendo, 

c. upon which there being a d fault at the day, judgment 

; was 


- Record, 295 


Was given againſt the defendant : And now Mr. Broderick „Coke Entr. 
moved, that this was irregular, and that the plaintiff 160. Raſt. 334, 
dugght to have ſtaid for a reſoinder; and he argued, that Minden 2 4. 
this was contrary to all the“ precedents, and he cited all Hern. 238. 
thoſe in the margin. But on the other fide Mountague Tune 48. 
argued, that the judgment was well given; and to prove + Mich. 8 228 
it he cited Dyer 228. and + Buck's caſe in B. R. which he Will. 3. 
ſaid was a caſe in point. Rot. 455. 

Per Holt, Ch. Juſt. Where the record pleaded is in the 
ſame court in which the action is brought, there au tie 

record is not ſo proper as to crave oyer of the record (a), and 
that not at a day to come, but inſfanter; but if the plaintiff 
replies nul tie] record, it is a traverſe of the defendant's 
Plea, and ſuch an entry (as in this caſe) is the proper 
courſe, and more to the defendant's advantage than crav- 
ang oyer, becauſe he has a day given him to bring in the 
record, and there can be no trial in this caſe, as where the 
record is in another court, and for that reaſon it is im- a: 
proper to rejoin ꝓ quod habetur aliquod tale recerdum, as it f Antea 3. 
ought where the record is in another court; for in ſuch 
caſe B. R. awards a certiorari to that court, and the 
iſſue is tried by their certificate, but we cannot award 
a certiorari to ourſelves; for it would be abſurd to [ 296 ] 
certify ourſelves. Poꝛuell, Juſt., at firſt was of a con- 
trary opinion, that this judgment was not well given, 
becauſe the plaintiff had averred his replication, which 
averment ought to have been anſwered by the defend- 
ant, for otherwiſe the record is not cloſed and per- 
fected; but it being moved again upon another day, he 
came over to the opinion of the Chief Juſtice. | 
4. Adjudged, that where a pleader mif-recites a pri- sid. 3 56. 

vate aQt of parliament, the adverſe party cannot demur, Where a record 
but muſt plead nul tel record; for upon a demurrer it muſt !\ recited, 
be taken to be as pleaded. | | muſt not demur. 

5. In an action of debt brought upon a judgment in Vent. 212. 
an inferior court; if the defendant pleads nul tiel record, Inferior courts 
they ſhall certify only Zenorem recordi: and the Lord Chief Re OO 

Jullice Hale ſaid, that he had ſeen certicrari's which only 1 Rol. 753. 
certify tenorem records. . 1 | 
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(a) Mr. Bayley, in a note to the 


caſe of Theobald v. Long, 1 Ld; Raym. 
47+» 4th edition, obſerves, on a ſimi- 
ar doQrine, that if, by praying 
oyer, is meant, ©* demanding a note 


of the roll on which the other action is 


entered, the caſe may be law; other- 


wiſe it cannot, becauſe the party is not 
entitled to oyer of a record. Vide 


Ford v. Barnham, Barnes, 4to edition, 


340. Doug. 215, 459. 1 Term Rep. 
159. , 
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| Recovery Common, 


1. King ver/as Melling. 
ler. 58. r HIS caſe is * in ſeveral books, (vix.) The 
Raym. 425+ father deviſed his lands to his ſon B. for life, and after 


129. Where s his deceaſe, to the iſſue of bis Jad, Bf. ani for want of ſuch 
deviſe to B. and 7/ue remainder over. B. ſuffered a common recovery, and 
* the queſtion was, what eſtate B. had. Two judges held, 
eſtate-tail, and that he had only an fate for life, becauſe ſuch an eſtate 
* an Was expreſsly deviſed to him. But Hale, Ch. Juſt., held, 
dy common re. that he had an e/fate-tail by implication, and by conſequence 
covery. the recovery well ſuffered, for the words iſue of his body is 
| nomen colleftivum, and the words which follow, (viz.) for 

want of ſuch iſſue, make an eftate-tail by implication; but 

. judgment being given according to the opinion of thoſe 

= two judges, it was afterwards reverſed in the Exchequer- 
[ 297 ] Chamber, according to the opinion of the Chief Juſtice 
and there it was held, that where an eſtate tail is barred 
Vide 1 P. Wms. by a recovery, all things depending upon it, as remainders, 
777. 7 un rie. and all things derived out of it, ſuch as rents, &c. are 
208, acc, Re. barred as well as the eſtate itſelf, but nothing which is 
coveries 133. collateral. | | | 9 75 
Therefore a recovery will not bar the right of a mort. 
gagee, unleſs he is vouched, ſo likewiſe of an exccutory de- 
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that the recoveror had a fee-ſimple, which ſhall not de- 
termine, though A. die without iſſue. | 82 
4+ But if the tertenant grants a rent de nouo to A. in 
tail, who ſuffers a common recovery, in this caſe likewiſe 
. the recoveror hath a fee-ſimple, but it is determinable 
upon the death of A. without iſſue; for the rent was not 
perpetual in its nature, and in ſuch caſe the grantee ſhall 

not prejudice the tertenant. ON 


4 viſe; but it will bar a contingent remainder. Y b 

4 2. 80 where tenant for life, with a power to make a 

4 jointure on his wife, ſuffers a common recovery, his power 
2 is extinguiſhed ;- but it is otherwiſe where a power is col- © 
4 lateral; as for inſtance, where an executor has power to 

= 2 Lut. 1225- 3. One ſeiſed in fee of lands, granted a rent de novo 

— 1 $ to A. in tail, remainder to B. in fee; A. ſuffered a common 

— 31 recovery; adjudged, that the eſtate-tail was barred, and 


* 


Recuſant, See Prohibition. 


Veleaſe. 


1. Lacy verſus Kinnaſton. 
TTrin. 13 Will. 3. B. R. 1 Ld. Raym. 688. S. C.] 


| Hs caſe is reported in * 2 Salk. by the name of Clayton * 2 Salk. 575. 
v. Kinnafton; and in the * ſame book by the name of 5; ©: A releaſe 


. Lacy v. Kinnaftone, but I do not find it ſtated any where, 


of all his right 
will not releaſe a 


but only that it was held per Holt, Ch. Juſt,, That a perpe- judgment not 


tual covenant, as he calls it, (viz.) never to take any ad- 
vantage of a deed or covenant, is a releaſe or defeaſance 
of that deed or covenant; as for inſtance, where V. R. 
enters into an obligation to H. S., who covenants never to 
take any advantage or to ſue V. R upon that bond; if 


executed. 


afterwards an action of debt ſhould be brought upon it, 


in ſuch caſe V. R., the obligor, may plead this covenant 
in bar to the action, and this to avoid circuity of action, 


for the obligee by this covenant hath deprived himſelf of 


all the remedy he can have upon this bond; but if V. R. 
and R. V. are jointly and ſeverally bound in a bond to H. S., 
| who covenants never to ſue W. R. upon that bond, this is no 
releaſe or defeaſance of the bond, neither can it be pleaded 
in bar if an action ſhould be brought on it, becauſe it doth 
not diſcharge the right, but only the remedy againſt 
VP. R., for he till hath a right of action againſt R. V., 
the other obligor; therefore, if he (the obligee) ſhould 
bring an action of debt upon this bond againſt V. R., he 
is put to his action of covenant againſt the obligee, which 
would not lie if this covenant was a releaſe, becauſe a 
releaſe to one obligee is a releaſe to both. And per Holt, 
Chief Juſtice, A releaſe of all his right in ſuch lands will 
not diſcharge a judgment not executed, becauſe ſuch judg- 
ment doth not give or veſt any right, but only makes it 
obnox1ous, and liable to execution, | | 


2. An acquittance in law ought to be a deed ſealed, 


but the common practice is otherwiſe ; an acquittance for 
rent due at Michaelmas laſt, is a good diſcharge of all 
former arrears; but it is otherwiſe in an avowry. 


I Lev, 44- 
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\ Remainder, 


1. A Contingent remainder cannot depend upon an eſtate 
| | for ytars, becauſe it would itiake an abeyance of the 
4 freehold, which the law will never endureQ. | 
| 2. Neither can it depend upon an ęffate in fee, be- 
cauſe after ſuch a diſpoſal the owner hath no eſtate left to 
limit. | 2 5 e | | 
3. But it may depend upon an gate for /zfe, or upon 
| an e/tate, tail, becauſe thoſe are but particular eſtates, and 
* Lev. 35. A bare right of entry will preſerve it. | Ga 
Harriſon v. Bel- 4. The cafe was, T. P. and W. H. were jointenants for 
fey, Raym. 413. Jie, remainder to the firſt ſon of T. P., c.: remainder to 
- * op the right heirs of T. P.; afterwards the other jointenant 
earne's C. R. for life releaſed to T. P.; the queſtion was, Whether the 
497+ (z59-) contingent remainder to the firſt ſon of T. P. was de- 
Poll. 582. ſtroyed by the deſcent of the inheritance to him as heir at 
law to T. P., and adjudged that it was; becauſe, by the 
releaſe of the jointenant for life to the other, (viz.) to T. P., 
1 Sho. 92. atc. .the fee was executed in T. P. the releaſee; and there was 


| =. + co Ag no particular gflate left in that jointenant to ſupport this 


reverſed, remainder. | | 
Purefoy v. 5. The huſband being ſeiſed in fee, deviſed to his wife 
Rogers, , for life, remainder to her firſt ſon, remainder to his own 
> Lev. by: right heirs; the huſband died and the widow married 


4 Mod. 384. again; and the and her huſband, before a'fon was born, 
0 115 466. levied a fine to one Weſton in fee; the heir at law of the 
tcteſtator, having before that time, by bargain and fale, 
and fine, conveyed the land to the ſaid huſband and wife: 
Adjudged, that the contingent remainder to the ſon was de- 
ſtroyed, becauſe the reverſion in fee being immediately, 
upon the death of the teſtator, in his heir at law; and that 
reverſion being conveyed by him to the wife by bargain and 
ſale, and fine, and ſhe having the particular eſtate for life, 
that eſtate for liſe was merged in the conveyance of the 
inheritance to her and her huſband; and by conſequence, 
when the remainder came in being, there was nothing to 
: ſupport it; for it ſhall not be preſerved by the poſſibility 
| which the wife had to waive the eftate conveyed to her 
And fine, by the bargain and fale, Sc. after the death of her 
2 Lev. 39. huſband. | 


„„ 


. Thompſon eee Leeb. 
3 [1 Ld. Raym. 313. Fe” Caſes in Parl. 150. S. C.] 151 | 


[HIS caſe is reported afterwards, and in ſeveral books, 
gued vide in the margin: But per Holt, Ch. Juſt., 


300 


3 Lev. 284. 
3 Mod. 206. 


Where there is a tenant for life, with a contingent re- 2 ve 


mainder, and he (the tenant for life) makes a feoffment 
in fee upon condition, and the contingency happens before 
the condition is broken, in ſuch caſe the contingency is 


2 Salk, 577,618. 
nt. 


for ever deſtroyed, becauſe there muſt be a particular eftate = 


in being, or a preſent right of entry when the contingency 
7. But if the tenant for life enters for breach of the 
tingency is revived and may veſt. 1 
. Where there is make for life with a contingent 
_ remainder to V. R., and then tenant for life is difleiſed, 
and after that a deſcent and five years is caſt; now, in 
| ſuch caſe, the contingent remainder is gone, becauſe there 
is nothing left to ſupport it; for the right of entry is 
turned into a right of ation © 


condition before the contingency happens, then the con- 


111 141 


mY 5 9. Doddington' verſus Kyme. | 
5 [114. Raym.-203. S. C. named Luddington wer/us Kime.] 
ADJU DGED, That after a contingent mean remainder 


in fee is once limited, no eſtate after limited can be 


_ veſted; but when a contingent mean remainder is not in 


fee, but only for life, or in tail, an eſtate after limited by 
| . words may be veſted, as in Lewis Bowles's 
But if lands are deviſed to A. for life, and if he hath 
iſſue a ſon, then to that ſon in fee; and if he hath no ſon, 
then to B. and his heirs; no eſtate ſhall veſt in B. 


10. Thomſon verſas Leech. 


(Bil. 9 Will. 3. B. R. 1 Ld. Raym. 313. S. C. Caſes in 
| Parl. 150. 8. C.] Ty 


8 SIMON Leech being tenant fer life, remainder in tail to 

O his firſt ſon, remainder to Sir Simon in tail; ſurrendered 
to Sir Simon, and afterwards had iſſue a ſon ; and it was 
found, that the father was nan compos when he made this 
ſurrender. # : 


Vol. III. „ It 


2 Salk. 577. 
32 Hen. 8. c. 33. 


r Salk, 224. 
3 Lev. 431. 


Ante 128. 
1 Lev. 11» 


2Salk. 577, 618, 
676. Carth. 435 
Cumb. 438, 468. 
Whee the acts 
of an idiot are 
void, and where 


300 f Bemainder. 
It was inſiſted, that this ſurrender was not void, but 
__ only voidable; for as to himſelf he cannot avoid it by ent 
or by pleading, or by the writ dum non fuit compor, which 
[ 301 ] writ being to avoid his own alienations, . ſuppoſes that he 
| | demifit, and ſo doth the writ de zatota inquirend' ; and the 
law needs not preſcribe methods to avoid his acts, if they 
1 „ ere ved on themieines..: ß | 
2 Salk. 427, But it was anſwered and reſolved per Holt, Ch. Juſt., 
576, 675: That the dead of a perſon non compor is void; that if he 
1 grants a rent, and the grantee diſtrains for the arrears, he 
may bring treſpaſs; that his /ezter of 2 or his bond are 
void: It is true, the books ſay generally, that his deeds or 
bonds are not void, but that muſt be underitood, as that 
the obligor cannot plead non ef factum, becauſe it appears 
to be a deed fairly executed, but it is of no foree becauſe 
of this latent defect or incapacity, which the law requires 
ſhould be pleaded, and put in iſſue ſpecially, and ſo are 
all his acts in pars, except his feoffments, and livery and 
ſeilin, and thoſe are only voidable; the reaſon is, becauſe 
of the reſpect the law gives to a feoffment upon the ac- 
| count of its ſolemnity in the tranſmutation of a freehold; - 
> wv Par. 153, and the writ de non compos mentis, which ſays demiſſt, that 
muſt be underſtood of a fegſment or a fine, thoſe being the 
ancient and the onl wang rn at that time: An infant 
runs paralleled with an idiot in all caſes but this, (viz.) 
- Carth. 425. that an idiat is not admitted to'diſable or ſtultify himſelf : 
Cumb. 4638. And laſtly, his deeds are void, becauſe the law hath ap- 
pointed no act to be done for the avoiding them; there- 
fore this deed of ſurrender being void, the particular eſtate 
for life was not determined by it, and by conſequence the 
| . contingent remainder not deſtroyed. . 
x Ch. Rep. 112, 11. The attorney-general exhibited a bill in equity 
183. J againſt the defendant, to make him accompt to a Junatich, 
Junstick is to be and to avoid a bargain made by him, and this was held 
made a party, good, though the /unatick was no party; for though it is 
where note generally true that he ought to be made a party, yet not 
f in this caſe, becauſe it would be to ſtultif bim fell. | 
7 Chan. 219. But where a bill is brought in nature of an information 
| by the attorney-general in behalf of a /unatich, there he 
ought to be made a party, if it is not directly to ſtultify 
himſelf, as in the cafe of an infant, for he may recover 
his underſtanding, and then he is to have his eſtate at his 
own diſpolal 1 
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. Tregarne verfue Fletcher. 
| {Hill. s win. z. B. R. 1 Ld. Raym. 154. 8. C. 


| 1 caſe is reported 1 2 Sall., but quite different(a); 2 Salk. 676. By 
14 /. In Yeplevin, the defendant avowed, for that a prog nf 


rent' was granted to him iſſuing out of Black-acre, . 
alia, Wc.; and that the rent being in arrear he diſtrained ing iater alia is 


not good. Antea, 


in Black-acre predict; and upon a demurrer to this plea it pi. g. P 
was adjudged ill; for per Holt, Ch. Juſt., he ought to 
have ſet forth the grant itſelf, that the plaintiff might 

diſcern it, and have an opportunity to reply an entry, 

eviction, or recovery, to avoid the defendant's title; and 

the rather, becauſe this was in the caſe of a rent- charge, 

ſor in an aſſiſe for ſuch a rent all the tertenants muſt be 

named; beſides, the rent is entire, and iſſues out of 

every parcel of the land charged therewith, ſo that thoſe 

words inter alia, ſhew an uncertainty upon the face of the 

plea itſelf. 7 | + 6 

| (a) The report in Ld. Raym. agrees ſtatement is incorrect, in ſaying that 
with that in 2 Sa/k., with the addition the plea was adjudged ill on demurrer, 
of the laſt point here ſtated. From for it came before the Court by writ 
* it appears, that this of error, and was adjourned. 


2. Marckar ver/us Harris. 
[Mich. 4 Will. 3. B. . ante 211. 


that the plaintiff ni habuit in tenementis, Qc. : the plain- 2 Willon 208. 
Where nil habuit 


tiff replied, that he was poſſeſſed of a leaſe in the tene- in tenementis is. 
ments for forty years made to him by the Lord Wootton, a good plea tg en 
who had power to demiſe the ſame ; and upon a demur- —_— INE 
rer to this replication, it was adjudged good, without Replevin x. ws 


ſetting out the title, for nil habuit in tenementis is the iſſue, See 3 Lev, 103. 
and the plaintiff might reply, quod ſatis haburt in tenenientis, EY eg 
| (viz.) in fee, or in tail, &c.; and evidence might be given 2 ventr. 252. 
at the trial of any other eſtate; for where the iſſue is nil 4 Mod. 78. 
habuit in tenementis, the particular eſtate alleged in the 
pleadings is only form. . . 

3. The leſſor made a leaſe, (viz.) in conſideration of 1 Roll. Rep. fo. 
the payment of the rent Ons mentioned; he 1 r 2 Roll, 449. 

2 OY - Co; 


I an action of debt for rent, che defendant pleaded, 1 Wilſon 314. 
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[ 393 ] 


2 Vent. 129. 
Where an action 
of debt is brought 
upon an entire 
contract, and 
where not. 

Ante 118. 


1 Lev. 22. 


Raym. 11. Whe- ; 
ther debt will lie 


where there is no 
privity of con- 
tract. | 


ſtatute 32 H. 8. 
cap. 7. See the 
<aſe of Howell v. 
Bell. 


1 Cro. 471. 
Vide 1Ld.Raym. 
1006. Stz8 Ann. 
Co 14+ l. 4+ 8 


Ante 136. 


3041 


| Bent. 

Se.: 8 ds in this leaſe the leſſee At with 
the leſſor, his heirs and gps, to pay 101. yearly : Ad- 
judged, this was a rent, and not a ſum in groſs; for as 


contract is avs contra actum, ſo a covenant is convenire, 


which ex vi termini ought to be on both lides 3 r 
the word covenant = relate to both. © 

4. In debt for rent the plaintiff declared " a leaſe at 
will dated 25th Marth, rendering 100. rent by quarterly 
payments; and that he (the defendant) — A and was 
poſſeſſed till Chriimas following z and for 504. for a quar- 
ter's rent, ending at Cbriſtmas, this action was brought: And 
upon a'demurrer to the declaration; it was objected againſt 
the plaintiff, that he had ſued for a quarter's rent due at 
Chriſtmas, when tu quarters more were due, (viz.) Mid- 

mmer and Michaelmas rent; and ſo the action was 
brought for leſs than was due, without ſhewing how the 
reſt was diſchar u Sed per Curiam, Every quarter's rent 
is a ſeveral debt, for Lich diſtinct actions may be 
brought; and ſo not like an action of debt for yore of the 
— upon an entire contract. | 

5. Leaſe to the defendant for twenty-one years, cendey- 
ing rent; afterwards the leſſor who had the fee. granted 
the rent to the plaintiff, but not the reverſion, and the 
grantee of this rent brought an action of debt for the 


rent arrear ; the en pleaded nil debit, upon which 


they were at iſſue, and the plaintiff had a verdict; the 
Court was divided, Whether an action of debt would lie? 
Two judges of opinion that it did not, becauſe there was 
no privity of contract between the grantee of the rent, and 
the leſſee; two other judges of another opinion, becauſe 
the rent was originally ſubject to an action of debt; and 
though it is now in another, (viz.) in the hands of the 
grantee, yet the law is ſtill the ſame; beſides, here is 
a privity of contract between them, becauſe the leſſee 
having attorned to the grantee of the rent, this attornment 
is gugſi a new contract between them. See the caſe of 
Ards v. Wathkyns. 


| Remedies by the 6. If tenant in fee or in 1 die, his executor may have 


an action of debt by the ſtatute 32 H. 8. for the rent 
arrear, and due in the life- time of the teſtator; cz he may 
diſtrain; but before this act the executor had no ey 
at common law. | 

7. 80 it was in the caſe of a tenant Kar 4 vie, for 
his executor had no remedy till the death of cęſlui que 
vie ; but now he may diſtrain, or have an action of debt 
for the rent arrear. 

8. If tenant for life die, his executor might bring an 
action of debt for the rent arrear, and this was his remedy 
at common law; but a new remedy is m by _ ſta 

_— nd that 1 is to diſtrain. = 5 s | 
. | | 9. But 


P * 4 *% : s Y * * . "*, - "ay . 
4 * 1 Fo "ha. 9 f er. 2 w 5 : 6 * * ; 3 
x * 


9. But if a grantee of a rent for twenty years, if he Bell. N. P. 57. 
ſo long live, and there is rent in arrear, and then the grantee 
dies, his executor cannot diſtrain for the arrears within this 
ſtatute, but muſt keep to his remedy at common lx 
10. If tenant in fee had made a leaſe for years, he ox Co. Lit. 162: 
his executors might have an action of debt at common 
law for the rent arrear, but not if he had made a gift in 
tail, or leaſe for life; becauſe, in ſuch caſe, the rent is a2 
Freebald: and an action ef debt being only a perſonal 
action, lies only for a chattel intereſt; but now an exe- 
eutor may bring debt within this ſtatute ; but this muſt be 
intended where the rent iſſues out of freehold, and not yew. 129. 
copyhold lands. 1 e e,, 
11. Leſſee for years died inteſtate; his adminiſtrator vent. 259. 
made an D to W. R., and died: Adjudged, That 
his executor or adminiſtrator may have an action of debt 
for the rent arrear upon the underleaſe, and not the ad- 


miniſtrator de bonis non of the leſſee, though he hath the e 
reverſion, for he comes in by a collateral title paramount : 
the leaſe, _  . 


| Repleader, See Default, . [ 395] 


1. Witts ver/as Polehampton. 
[Mich. 10 Will. 3. B. R.) 


ER Holt, Ch. Juſt. Where the plea of the defendant vide i Salk. 73, 
confeſſes the duty for which the plaintiff declared, 265, * 
but doth not ſufficiently avoid it, and thereupon iſſue is Gap. 5 
joined on an immaterial thing, if it is found for the 4 Bac. Abr. 126. 
plaintiff, he ſhall have judgment, though the iſſue was pom. Pieavers | 
immaterial; but where the defendant's plea avoids the ence where the 
plaintiff's duty, who replies and traverſes a matter not iſſue is imma. 
material, and iſſue is taken upon ſuch * immaterial tra- mpg ann _ 
verſe, and it is found for him, the ſtatute of jeofails an immaterial 


will not help in ſuch caſe; but there muſt be a re- traverſe. | 
| ä | | Cro, Eliz. 24, 


2. Trover againſt huſband and wife, upon the con- Where the iſſue 
verſion made by the wife to her own uſe, they pleaded, f A 
quod ipfe non ſunt culpabiles, upon which they were at ulue,. 1 
and the plaintiff had a verdict; but a repleader was | 
awarded, becauſe the wrong done being alleged to be. 
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Error. 3 Lev. 440» 


305 Beplevin/and Avowry, 
| done the wife, and none by the huſband, the iſſue 
fhould have been quod ipſa nom off culpabilir. 
Repleader alor- 3. But though a Fepleader hath been allowed after 
edafteraverdi, a yerdit, as in the caſe laſt mentioned, it was never 
eee E allowed after a demurrer; ſo it was reported by Mr, 
Latch. 147- Latch; but fince his time it hath never been allowed; as 
Cumb- 323 for'inſtance, F | 
> Lev. 143. Mod, Ca, 202, Sus. 59. 2 Bal. gp. .. 
3 Lev. 440 4. In a quantum meruit by a ſurgeon for curing a wound, 
allow- the defendarit ae a tender of two guineas value 45 s., 


- ed after a demur- which was ſu cient, and traverſed, that the plaintiff de- 


1 ſerved more; and upon a demurrer to this plea, it was 
adjudged to be ill, becauſe the traverſe made it double and 
impertinent, beſides, no ſuch value could beſet on guineas, 
and a repleader was awarded, but without a traverſe, and 
the plea was to be of a tender of 455., and ifſue to be 


taken of the ſufficiency thereof: It is true, it hath been 
[ 306 ] often denied, that any repleader ſhould 'be after a demur- 


rer, but only after i ue joined (a); but here it was not 
only after a demurrer, but after that demurrer was ar- 
gued. 5 35 


| 6Mod:Caſerz0z. 5. And yet ſince this laſt caſe it hath been ruled, 


= { ang - that a repleader can never be awarded after a demurrer, 
nor a writof nor after a writ of error, but only after iſſue joined. 


(a) Yide authorities cited pl. 3. dern practice is, to ou the party 
'This, and a caſe. 3 Lev. 20., appear pleading inſufficiently, leave to amend, 
to be the only inſtances of repleader upon payment of coſts. | 
allowed after a demurrer. The mo- | 
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Beplevin and Avowry, 


1. Challoner verſes Clayton. 
[Paſch. 10 Will. 3. S. C. cited in 1 Ld. Raym. 334. S. C. 
| | | 12 Mod. 408. ] | | 


In replevin the JN replevin, the defendant avowed for rent, ſetting forth, 
1 that he was paſſeſſerl of a hauſe for ſeveral years yet to 
forth any title come, and being ſo paſeſſeu, he demiſed it to the plaintiff 
not good. See for one year, rendering rent, c; the plaintiff replied, 
antea, Rent 2, that the defendant nihil habuit in :tenementis ; the defend- 
ant rejoined quod ſatis habuit, &fc.z and upon a demurrer 


| Replevin and Avowry, 30 

to this rejoinder, Mr. Northey moved to amend it, for . 
that he could not make good his avowry, there being * no * See Freeman 

title ſet forth; it is true, in an action of debt for rent re- IgE, poitea 3. 

ſerved upon a leaſe, the defendant may plead nihil habit N 
in tenementis, and the plaintiff in his replication may ſhew 

title, hecauſe quad cum dimiſit is a ſufficient allegation in a 
declaration; but in an avowry a zitle thould be ſhewn, 

and therefore it is not proper in a rejoinder (a). 


(a) It is enacted, by fat. 11 G. 2. 
ch. 19., that defendants in teplevin 

may avow generally, that © the plain- 
tiff held under ſuch an article, &c., at 
ſuch certain rent, during the time that 


which rent ſtill remains due, without 
ſetting out the grant, tenure, or title of 
ſuch landlord. If the defendant avows 
under this ſtatute, ail hab. in tenem. is 
an inadmiſſible plea, 2 Vigſ. 208. 


the rent fo diſtrained for incurred. 


2. Baker verſur Lade. 


N replevin, the defendant. avowed for a rent-charge, 5 Mod. Where 

ſetting forth, that his fathet was ſeiſed in fee, and in 2 deed muſt be 

conſideration of 55. and natural affection dedit & conceſſit 2 
the reverſion to him, that this grant was without any at= 
tornment, and that it did operate as a covenant to fand 
ſeiſed, He., and upon a demurrer, three Judges in the |[ 307 ] 
- + Common Pleas held the plea to be good by the words f 4 Mod. 149. 
dedit & concęſſit, becauſe the Court will judge what the cs Lee 
law is upon thoſe words, (viz.) that it will amount to a fe 
covenant to fland ſciſed; but Pollexfen, Ch. Juſt., held the 

plea tor be ill, for that the defendant: ought to have 

pleaded according to the operation of this deed by law, 
(viz.) that his father did covenant to ſtand ſeiſed, and 
not by the words dedit & concęſſit: and thereupon a writ 
of error was brought in B. R., and according to the opi- 
nion of Pollexfen, the judgment was reverſed, (viz.) that 
this deed ſhould have been pleaded according to the 
operation of law. | — | 


3. Freeman verſus Jugg. 
[Trin. 12 Will. 3. B. R.! 


N replevin for taking a horſe, the defendant avowed, In avowries for | 
that he was poſſeſſed of the cloſe, being the /ocus in quo, prin Peas, 
Dec., for a term of years yet to come, and being ſo poſ- muſt hew where 
ſeſſed, the horſe was damage-feaſant there, c.; the the fee is, and 
plaintiff replied, that the defendant was to keep up his IN? 
Fences round the ſaid clofe, but that the ſame being down, ed. 
and out of repair, the horſe eſcaped into the cloſe for 
want of good fences, upon _—_ they were at iſſue, and 

4 | at 


— 
* 


> * B con 42-8 — - 9 I 3 L * CY a T W 
Nie THEE 2 4 - Re * K R p , « A ere”. * Þ y Py * 4 n 3 2 r * ** 
, 9 Y WY r ** % Agr 90 q mL * * % o 2 LOO „ AT CF - 4 8 Aw VT + - 
& * nen — EE a 2 N 2 7 by wo A — wh 2 1 2 e 1 * "3 3 . 4 =p ES - A — * 22 ol \ * 12 enn 2 1 a? Rk. nn "50 > r ” - 6 
— K play hint dt”; rr wg Hi N Fo 8 8 — F N A . 460 Ds 7 SS rr 1 r oF) "25 o 1 ä 4 p I> 2 1.3 = 8 - IS * * * r 
- : * : 48 N ——— E K 22 7 N 4 S l Ss ———_— OR n 2. 5 Act dne 4 128 : * ae 9 2 * 2 4 1 . _ a I % N 
2 - * — oh "hw 8 2 n * N 1 — S . Ae eo es E re ok E \ 
"23 4 5 N a, 4 by 4 » n * * A 1 4 : A 5 — 5 S <- 8 2 5 — * * 8 wa * ls a = "NY R 9 e 
r ; N 4 ** 2 4 Fas . 8 7 1 x n 1 K 1 + > TOYS 2 5 X - 8 2 = _— * - ** I \ "y 
w * T as. aps. re dr Sew regs we 4 n _ . * SRO 2 ” 92 GE 5 2 * $ Pr 2 L 9 1 6 5 0 * A v wr 
ö rn ; - FI os; : E 7 2 A 4 1 9 Gs a EE: ade. , K * * 1 2 5 nn > . "A wy __ — Fg >, 4 2 
8 n wo . IDEN EET EEE >. 3 $46 IHE Et tet rod tongs Hb 2 2 . ITT * 3 * : : 3 : wy, 3 r e 
x2 nn $4 CSE 4 wt er 8 * i 4 " es 
H l — S I oy OA Sr ESI. oy — C r < N 8 - —_— i o 0 
* " "4 ” 


| Nequeſt. Je 


at the trial the plaintiff was nonſuit; and now it was 
moved in arreſt of judgment, chat this avowry was ill, 
Age becauſe in all avowries for damage-fea/ant, the avowant 
* 2 Challoner muſt ſhew where the * fee is, and how the particular 
8 eſtate is derived, quod fuit cunceſſum per Curiam, if there 
Carih. 445, is à demurrer to ſuch avowry; but becauſe the plaintiff 
2 Salk, 563. by his replication had waived that matter, and confeſſed 
| and admitted a poſſeſſion in the avowant, that is ſufficient 
— 3 diſtreſs damage. fenſant, and hath cured this de- 

| in 42 | : * 
Vent. 249. In 4. In replevin, the general iſſue is non cepit, but the 
5 COR the de de Tarn plead Sl in himſelf, 8 he may 


property do, either in bar or in abatement to the action; but if he 
eicher in bar or plead property in a ſtranger, he muſt conclude in abate- 
— ment (a) and it is to be obſerved, that upon the general iſſue, 
property cannot be given in evidence, therefore it muſt be 
pleaded there; as to the plaintiff in replevin, he muſt 
ver. a property either general or ſpecial, and his replevin 
muſt be either in detinuit or datinet ; if in the firſt caſe, 
then the plaintiff hath his goods again, and the action is 
brought only for damages in the taking and detaining z if 
it is brought in the detinet, then it is where the goods are 
, ſtill detained from him. | by 

[ 308 ] The declaration muſt be not only of a taking in a vill 
8 or town, but in quodam loco vacat, c., otherwiſe it is 
nmnnauggnht upon a demurrer but ſuch a declaration in an ac- 

i tion of treſpaſs is good. | 


| Lite. zy. Replevin for taking vera of his beaſts in quibuſdam 


lacis, called A. and B.; upon a demurrer to this declara- 
tion, it was held ill, becauſe the plaintiff ought to ſhew 
how many were taken in one place, and how many in 
another place. | | | 


Jones 414. he defendant in replevin had no damages given at 


> 


common law, but this is by the ſtatute 7 and 21 H. 8. 
(a) It may be pleaded in bar. 1 Salt. 94. 


| — — — — — a — 
— _ - — 


Requeſt, 


F* Reſolutions where a Special Requeſt is 0 be made, and where 
a General Lice! ſæpius regugſitus, Fe. is ſufficient.““ 


— — — — 


” 


Vite Comyn® 1. I I promiſe B. to deliver him two pipes of wine out 


— Kney 42 of my cellar, to be choſen by him, in ſuch caſe he 
$T.R. 49. muſt make the requeſt; but if I promiſe B. to deliver to 
Es 5 . C. twa 


C. two pipes of wine, to be choſen by C., I muſt requef Allen 25. 1 Ra. 
Man O00 them. Ls VVV 
2. Where a man promiſeth to pay a precedent duty, : 
there licet ſæpius reguiſit is ſullcient, 1 there 8 DOG * 
a. duty without the promiſe, as if one buy or borrow 229: 3 Lev: 
8 Man 2 Cro. 183, 323. Cro. Car. 35. Str. 88. 
3. But if the promiſe is callateral, as for inſtance, to Oro. El. 85, 
pay the debt of a ftranger upon requeſt, there the requeſt is Lat. 231. Sav.72. . 
part of the agreement, and traverſable ; for there was no | 
duty before the promiſe made, and for that reaſon the re- 
quef muſt be ſpecially alleged, for the bringing the action | 
vill not be a ſufficient requeſt 3 “ ſo likewiſe where there 1 Saund. 35. 
are mutual promiſes to pay each other 4/. upon requeſt, if . 
they do not perform ſuch an award, the requeſt muſt b be 
ſpecially alleged. . 
4. But as to this matter, there is ſome difference in [ 309 ] 
the action brought; for if I promiſe to redeliver upon 
requeſt, ſuch goods as were delivered to me, there if an | 
\ A aftion of detinue is brought, the plaintiff need not allege 
2 ſpecial requeſt, becauſe there was a precedent duty as 
aforeſaid, and the action is brought for the thing itſelf. 
5. But if an action on the caſe is brought for theſe goods, Sid. 68. 
then the requeſt muſt be ſpecially alleged; for it is not 
brought for the thing itſelf, but for damages. 
6. Where a promiſe is made to pay money to the 1 7 1 | 
upon requeſt, there needs no ſpecial requeſt z but if the 
promiſe. was made to A. to pay B. fo much money upon 
requeſt, there muſt be a ſpecial requeſt alleged ; and ſo, if 
the promiſe was made to the plaintiff himſelf to do any 
collateral act upon requeſt, as to purchaſe, c., there 
muſt be a ſpecial requęſt alleged. | TE 
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7. Fitzhugh ver/zs Dennington. 


[Mich, 3 Annz. 2 1d. Raym. 1094. 8. C. 6 Mod. 227, 
; 259. S, C. 
DET upon a bond conditioned at the end of ſeven years, 2 Salk. 585. 
to make the plaintiff free of the Joiners Company, if -; — 
requeſted thereunto; the defendant pleaded, that at the end lateral thing, it 
of ſeven years he was not regugſſed: and upon demurrer to mult be averred, , 
this plea, the defendant had judgment, becauſe” the re- 
queſt being to do a collateral thing, and being part of the 
condition, ought to have been averred by the plaintiff, 
which he had not done: It is true, it was objected againſt 
the plea, that the defendant ſhould have pleaded gene- 
rally, that he was not requeſted, but he had pleaded, 


that he was not requeſted af the end of ſever years, e., it 
. Enos | e ſhould 
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end bebe Leen before the end of ſeven years But er 
E 


plaintiff free 


Curiam, The condition was not to make 
Pes terminum of ſeven years, but ad terminum, and the 


end of a thing is always part of that of which it is an end; 


ſo that he was to be made free on the laſt day of the 
ſeven years, and to make a requeſt ſome time of that day, 
fo that the defendant might have a reaſonable time to 


| procure it to be done. 


Mod. Caſes a 8. The defendant borrowed maney for the uſe of his 
Where there is mother, and gave bond to pay it an demand, if his mother 


duty before a de- 


1 Vent. Tl, 74+ 
Where a ſpecial 
xequeſt need not 


be alleged. 

3 Leon, QI» 
2 Lev. 198. 
7 Mod. 144. 


did not; and in an action of debt brought on this bond, 
the defendant, after cer, de murred to the declaration, for 


that the plaintiff did not lay any ſpecial requeſt, when and 


where he required the mother to pay it, and that the ge- 


neral allegation /icet ſæpius requifitus will not be ſuſſicient, 
which is very 
made; but per Curiam, Here was a duty ab initio, which 
the law makes payable on demand, and in ſuch caſe it is 


true, where there is no duty till a demand 


not neceſſary to allege an exprefs demand (4). 

9. Caſe, Sc., in which the plaintiff declared, that 
T. S. owed him 20 %, and that the defendant owed T. S. 
20 l and that in conſideration the plaintiff, at the ſpe- 
eial-inftance and reque/t of the defendant, would procure 
an order from T. S., directed to the defendant, to pay 
the 20 J. to the plaintiff; he, the defendant, promiſed to 


pay it, that accordingly, he (the plaintiff} did procure an 
border, c. which he ſhewed to the defendant, and re- 


quired him to pay the money, which he refuſed ; and 
upon a demurrer to this declaration it was objected, that 
he did not allege that he procured this order at the re- 
queſt of the defendant; and fince the ' promiſe was not 
made on a conſideration of a duty to the plaintiff himſelf, 


dut in conſideration of a collateral duty which became 


due upon a ſpecial promiſe, therefore a | ſhould be 
alleged to pay the money, and both the time and place 
ſet forth ſpecially : Sed per Curiam, No other requeſt is 


neceſſary than what is ſet forth in the agreement, (viz. ) 


that the plaintiff, at the requeſt of the defendant, did 
procure the order, and no ſubſequent requeſt was in- 


(a) In this caſe the obligor was the it had been payable on demand, or 
original debtor. It ſeems to be other- upon default of payment by another. 
wiſe if the obligor were not the ori- 6 Mod. 200. 2 Fern, 74- | 

ginal debter, as in 6 Mod. 200.; and | nes | 


( $10"). | 


1. Anonymous, 
[Mich. 8 Will. 3. C. B. 


| diſtreſs, the owner of the cattle may reſcue them 

. before impounding, but not after. 4: pave 

2. Kqyſcous was returned to be done to the bailiff: Et 2 Lev. 28, 144+ 
per Curiam, It is good, whether he be bailiff of a fran- Cu- ys 
chiſe, or the ſheriff s bailiff. A „ Merch „ x Wee he: 
13. Caſe againſt the ſheriff upon an eſcape on meſne 3 Lev. 46. 

ceſs ; — pleaded a r — 211 upon ny Le * [ 31 I} 
rer to this plea, he had judgment, though he did not ſet = 
forth that the reſcous was returned. | 

4. Where a bailiff hath a warrant to arreſt a man, 6Mod.Caſes,210. 
and is hindered in the execution of his office, this is 50 F- N. B. 102. 
reſcous unleſs there was an aFual arret; but it is a miſde- 

meanor and contempt of that court out of which the pro- 
ceſs iſſues. 1 0 7 WP | | 
5. Caſe againſt the defendant for a reſcous upon Wilſon v. Goary, 
mine proceſs; the evidence at the trial was, that the 6Mod.Caſes,zrr. 
bailiff ſtood at the ſtreet-door, and ſent his follower up ed 155 
three pair of ſtairs in a diſguiſed habit, with the warrant, 
who laid hands on V. R., and told him that he arreſted 
him; but V. R., with the help of ſome women, got 
from the follower and ran down ſtairs, and the defendant 
hearing a noiſe, run up and put the ſaid V. R. into a 
room, then locked the door, and would not ſuffer the 
bailiff to enter. Holt, Ch. Juſt. doubted whether this 
was a lawful arreſt, being by the bailiff's ſervant or fol- 
lower, and not in the preſence of the bailiff himſelf ; but 

ſaid, that the plaintiff muſt prove his cauſe of action 
_ againſt W. R., and that he muſt prove the writ and war- 

rant, by producing ſworn copies of them, and he muſt 
prove the manner of the arreſt, that it may appear to the 
Court to be a lawful arreſt; and in point of damages, he 
muſt likewiſe prove the loſs of his debt, (viz.) that V. R. 
became inſolvent, or could not be re- taken, | 
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217. Owen g. 


(6 38.) 
Velervatton. 


Vide Com. Rent, I. A Reſervation is a kind of a return of ſomething back 


B. : . » . b 
. & in retribution of what paſſes away; and therefore 


Reſervation what Whatever it is, it ſhall be carried over to him who ſhould 
it is. have ſucceeded to the eſtate, or to the thing demiſed, if 
no leaſe had been made; and therefore, where a man 
ſeiſed in fee makes a leaſe for years, reſerving rent, this 
rent is deſcendable to the heir, as the land itſelf out of 
which it iſſues doth deſcend, becauſe it comes in lieu of 
_ that which ſhould have deſcended. e 
2 Stund. 367, 2. The tenant in fee-ſimple made a leaſe for years, re- 
jt 5 2 ſerving rent to him and to his executors; per Curiam, the 
213. 2 Ley.13, rent ſhall not go to them, becauſe it is not a teftamentary 
Os Eliz. $32. fate, and therefore it ſhall determine with the life of the 
ro. Car. 289. l | 8 
5 Co. 111. COT. | | 4+ — | CAL 
8 3. So if leſſee for 100 years, make a leaſe for forty 
_. years, rendering rent to him and his heirs, this is void as 
to his heirs, and ſhall hkewife determine with 'the life of 
the leſſor (a)... 1% e "46 34) e 
Co, Lit. 47. 24. 4. So likewiſe, if the rent is reſerved to himſelf, with- 
out any other additional words, becauſe the rent is a new 
creature, and cannot have a longer duration than its cre- 
. ks 
2 Saund. 367, 5. But if tenant in fee make a leaſe for years, reſervin 
4 i 6 gy 2 to him and bis aſſigns; this ſhall l heirs. By 
Inſt. 186. 2 Lev. 13. 1 Vent. 148, 162, 163» | AF | 
Vide Cro. Elis. 6. If it is reſerved to him and his aſſigns durante ter- 
mino, &fc., or to him durante termino, or to him and his 
executors durante termino ; in theſe caſes thoſe additional 
words ſhew that the rent ſhould continue to be paid as 
long as the term is in being, and in ſuch caſe it ſhall de- 
ſcend with the reverſion to the heir at lau, and the word 
executor is void, and the reſervation fhall be as if it had 
been to him only during the term. 88 81855 
vent. 242,7 · 7. Leſſee for years ſurrendered to the leſſor by paroF (5), re- 
Carth, 162 ſerving a rent: Adjudged, that this was a good refervation 
oh tad upon the contract, and that an action of debt would lie 
for the rent after the ſirſt day of payment incurred, though 
[ 313 ] the reſervation was by way of contract, and without any 
deed. | 
(a) It ſhall go to his executor. (3) No ſurrender can be without a 
1 Ventr. 162. note in writing. 29 Car. 2. c. 3. 
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1. The King verſur Harris. 

[Trin. 11 R. 
ie Mod. 343. Holt 324. S. C.] 

Tuck was, Harris was ouſted by a vi liaca amouendo, 
1 and Morgan put into poſſeſſion; afterwards Harris 
got the juſtices of the peace to inquire into the force, and 
accordingly, on the 20th of October 1695, an inquiſition was 
taken, by which it was found, that Morgan forcibly entered 
and detained the church, and about three years and two 
months after this inquiſition was taken, (viz. ) in December 
1698, the juſtices awarded a precept to reſtore Harris, which 


vas executed; and thereupon Morgan brought a certiorari, to 


remove this inquiſition into B. R., and a writ of ręſllitution was 


awarded, with this entry, guia conſtat nobis ſuper ſeparalia ſa- 


cramenta, quad reſtitutio ſuperinde was not made, till three years 
after the inguiſition taken, c.; for the ſtatute intended a 
ſpeedy remedy ſor the poſſeſſion, which was loſt, without try- 
ing. the right; and an execution ſo long after is not a 55 
prrſuit, and might be dangerous to purchaſers; and it is 
in this caſe as in the cafe of a convificn of a forcible 
entry upon view, upon the ſtatute * 15 Rich. 2., where the 
commitment muſt be made preſently. | | 
2. The defendant's goods were ſeiſed, being imported 
contrary to the act of navigation; and afterwards the pro- 
pert was claimed by C. and others; and the queſtion was, 
Whether the court ought to grant writs of reſtitution, ex de- 
bito fegſtitiæ, upon giving ſecurity? and adjudged not, for it 
is diſcretionary in the court, ng. if granted it is ex gratia. 
3. At common law where goods were feloniouſly taken 
away, the owner had no remedy to recoyer them but by 


appeal; -and therefore, if the party was indicted before the. 
appeal brought, and either convicted or acquitted, the ap- 


peal was barred, and conſequently the owner loſt his goods 
for ever; for if convicted, they were forfeited to the 
king, and if acquitted, that was a good bar to the appeal; 
therefore in favour to the owner, and to give him a rea- 
ſonable time to bring his appeal, the king ſeldom proceeded 
by way of indictment till a full year after the offence done. 
But then there was this inconvenience, that the king's 
evidenee were either kept ſecret or died, and the party 
would bring an appeal; therefore by the ſtatute 21 H. 8. 


cap. I 1. the owner had the {ſame advantage upon a con- 
viction as he had upon the appeal, (viz.) that a writ of 


reſtitution ſhould be awarded as well upon a conviction on 
an indictment, as on an appeal. 


Will. 3. B. R. 1 Ld. Raym. 440, 482. Com yns 61. | 


5 Mod. 443- 
Where reititu- 
tion was not 
made till three 
years after the - 
inquiſition, it is 
not good. 

I Salk. 260. 
Carth. 

Sid. —— 

1 Lev. 90. 


Woodſ. Int. 
429. 1 Hauk. 
275 303. 8 Ca. 
120. Carth. 497. 
Brownl, 266. 

* 15 Rich. 23 X 
can. 


Hardr. 97 . 
Where a writ of 
reſtitution is ex 
gratia. | 


Formerly the 
king never pro- 
ceeded on an ins 
dictment till a \ 
ear after the of» WE 
fence, that the | F 
party might | 
bring an appeal. | g 
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Returns of Proceſs, 


* 


Yelv. 34. Be- 1. NEFORE the ſtatute of Ed. 2. the ſheriff or other 

3 officer never put his name to the return, but now 

riff never put his by that ſtatute he muſt do it; and therefore, as at com- 

name'to a return. mon law, the party might ſay, that the ſheriff did not 

make the return, becauſe his name was not indorſed, ſo 

he may ſtill, though his name is indorſed, becauſe the 

ſtatute hath not taken away that averment, for the party 

2 may aver, that he who indorſed the writ is not ſheriff. 

Sid. 23. Ifhe 2. At common law, if the ſheriff had made a falſe 

IT Got return, or no return at all, an action on the caſe would 
' the body ready, lie againſt him. ee AF e 


3. But if he return cep corpus, and hath not the body 
ready at the day, he ſhall be amerced till he have him, or 
| aſſign the bail bond to the plaintiff, but no action lies 
againſt him in this caſe for a falſe return, becauſe he is 
1 Vent. 55, 85. compellable to take bail. But if an action ſhould be 
brought againſt him, he ought not to demur to'the decla- 
ration, but to plead the ſtatute by which he is compellable 
| to take bail. hots ae „„ 
1 Mod. 239. 4. * Caſe againſt the ſheriffs of London and Middleſex, 
2 Mod. 3. for a falſe return of a bill of Middhſex, which was cept 
riff returns a cepi corpus and paratum habeo, when in truth they had not the 
corpus, and hath body at the day of the return of the writ; the defendants 
n pleaded the ſtatute 23 H. G., that they took bail for the ap- 
de amerced. pearance of the priſoner, and ſo diſcharged him, and that 
Antes 3. S. FE. at the day of the return of the writ, they returned cepi 
| a ] corpus, &c. The plaintiff rephed protgſlando, that the de- 
| fendants did not take ſufficient bail, &c. and then pleaded, 
that they had not the body ready; and upon a demurrer 
to this replication it was inſiſted for the plaintiff, that 
though an action for an efcape would not in this caſe lie 
againſt the ſheriff, becauſe he is enjoined by the ſtatute to 
tale bail, yet an action for this falſe return will lie: But 
per Curiam, at common law there was no other return 
than cepi corpus, or non eft inventus; and that this ſtatute 
makes no alteration of the returns; and by conſequence 
no action lies againſt him for returning cepi corpus, and the 
words paratum habeo makes him liable to be amerced till he 
hath the body. ; | | 


_ - 


a8: ) 
- Revocation, 


HhHolton. 
Ile 4. Raym. 968. S. C.] 5 
ba this caſe it was held by Powis, Serjeant, and admitted rSatt. 288. Sc. 


1. Counteſs of Bridgwater ver/zus Duke of 


by Mr. Cowper on the other fide, as often adjudged in —— 


Chancery (a), that where the teſtator is ſeiſed in fee, and unde after he 
by his Ab A rn has lands to W. 2 and affer- hath d 


wards he murigeges the fame lands in fee to V. W., and then m by will, it. 
dies before the principal and intereſt is paid, that this — 


mt e doth not amount to a feta/ revocation of the will, much as is mart» 

but only guad ſo much, for which the lands were mort- E. 

. and that the deviſee ſhall have the equity of re- 
P „ — 127 

2. »The teſtator made a will of lands, and after- Hard. 475. - 
wards he made another will, but it did not appear that any Where a ſubſe. 

lands were deviſed by this /u5/equent wvill; and this matter NE TE 

being found in a ſpecial verdict, Hale, Ch. Juſt., held, that former. vide 

a ſecond will ſubſtantive. and independant of the firſt, is 5. 

a revocation thereof, whether it is conſiſtent or not; but { 316 ] 

if it be depending on the firſt will, or relative to it, it is 

not a revocation ſo far as it is conſiſtent, becauſe it may 

be in confirmation of the firſt will; and this might be ſo 

in the principal caſe, for any thing appears to the con- 

trary. 


3. A ſettlement was made, and therein a power was Where afine and 


reſerved to revoke, by indenture ſzaled in the preſence of ker ng — 
three witneſſes ; afterwards, the party, without taking no- one will not de 
tice of his power, covenanted by indenture to levy a fine i. 

to other uſes, which indenture was fealed in the preſence | 
of three awitneſſes, and afterwards a fine was levied accord- * e 149 
ingly ; the queſtion was, Whether this was a revocation þ 5 
of the firlt ſettlement? Et per Curiam, The covenant alone Carth. 25. 
will not do it, becauſe it raiſes no uſes, nor paſſes any 

_ eſtate; and the fine alone will not do it, becauſe it is no But if the fine 


. . . . 55 had been levied 
indenture in · the ſtrict acceptation of the word; but both ard, N woudd 


together make a good conveyance, and by conſequence have ertinguihed 


a good revocation. the power. 1 Ventr. 280, 291, 368, 371. 2 Lev. 149 

4. Where a feoffment is made to uſes, with a power ent. 197,355. 
to revoke and limit new uſes, there the feoffor may revoke * oa rages . 
and limit in inſinitum; but where the power is only to re- contra. 4Ch. 46. 
voke, there, when that power is executed, he cannot « Mod. 40. 
limit new uſes. | | 


(a) Vide 1 Salk. 158. ac. 
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Bo Where the the- 

| 1 

party to an in- 

ſition for a2 

| z where not. 
2 Salk, 593. 


R. v. Ingram, 


Nd. 7 215» 
Ray. 386. 
Carth. 333, 
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1. Anonymous. 

0 (Paſch. 1 Will. 3. B. B.] 
DER Holt, Ch. Juſt, An indictment 1 W. R., for 
that he cum multis aliis, at H., St., did commit a riot, 


is gooc. VV 3 
2. | Adjudged, that where rioters are convicted upon 


. view of two juſtices, the ſheriff mult be a party to the in- 


. upon the ſtatute 13 H. 4.; but if they diſperſe 
emſelves before conviction, the ſheriff need not be a 
party, for in ſuch caſe the two juſtices may make the in- 
uiſition without him, and this is pro domino rege: but if 
e juſtices neglect to make an inquiſition within a month; 
after the riot, they are puniſhable ; but the lapſe of the 


month doth not determine that authority to make an in- 


quiſition, but only ſubjects them to a penalty for not doing 
it within that time. pon and Pl t egy 


3 Hawk. ch. 65. 
. 27. 13 H. 4. 
cap. 7. 


3. One Tempeſt and two more were convicted for a 


riot, upon view teuo juſtices, and of the ſheriff of the 


county, contra formam flatuti, and _ were fined by the 
tuo juſtices; and upon a writ of error brought, the error 
aſſigned was, that the fer; did not join with the juſtices 
in ſetting the ine, when the ſtatute expreſsly requires, 
that he ſhould be joined with the juſtice in the whole pro- 


ceedings; and for this cauſe the judgment was reverſed. 


6 Mod. + 
213. a 


4. Several were indicted for a riot; it was moved, that 
the proſecutor might name two or three, and try it againſt 
them, and that the reſt might enter into a rule to plead 
not guilty, [guilty if the others were found guilty, ] and a rule 
was made accordingly, this being to prevent the 
in putting them all to plead, | 


School and Schoolmafter. 


7 4 * + 
j F - 2 a 


1. Matthews ver/us Burdett; 
Hill. 1 Anne. ] 


: 1 a prohibition, c. for teaching 5 e without a li- 
cence : This caſe is reported in 2 Salk, to which may be 
added Mr. Cowper's argument againſt” the prohibition, 
(viz.) That it appears by the books and authorities in the 
+ margin that the licenſing ſchoolmaſters, &. belonged to 
the biſhop ; aid by the ſtatute 2 H. 4. cap. 15. not printed, 
the biſhop may puniſh ſuch as teach ſchool without li- 
cence; that it is very neceſſary ſuch a care and power 
ſhould be lodged ſome where, and in no perſon fitter than 
the biſhop, and therefore he had, time out of mind, 
exerciſed this power of licenſing and puniſhing thoſe who 
teach without licence; and that no other perſon pretended 
to any power to regulate in this matter, excepting only 
the biſhop, and this both before and fince the reformation, 
that an immemorial uſage did veſt a right as well in the 
_ ſpiritual as temporal courts, and that a legal foundation 
muſt be intended for ſuch an uſage, and eyen an act of 
parliament for that purpoſe, if nothing elſe would be 
ſufficient. | OD _ 

Dr. Lake, a Civilian, e contra, argued, that amongſt the 
Romans there was a jus pontiſicum, but ſchools did not 
belong to them, for ſchoolmaſters were put in by the „i- 
preme magiſtrate of the town, and he it was that paid 
them. | | e | 
It is true, amongſt the Chriftians, the biſhops did erect 
ſchools, and did appoint ſchoolmaſters, and poi them, 
but this was when the biſhop received the whole eccle- 
ſiaſtical revenue, which was then wholly ſubject to his ap- 
pointment, out of which part was appropriated for the 
maintenance of fchools and of the clergy, but thoſe were 
ſchools of divinity, and ſo not like the principal caſe, 


and few were permitted to be fehoolmaſters, unleſs they 


were thurchmen. | | 

2. Libel in the ſpititual court for teaching ſchool 
without a licence; and upon a motion for a prohibition it 
was denied, for though the act of + uniformity gives the 
penalty of 5. for this offence, yet it doth not deprive the 
eccleſiaſtical courts of their * juriſdiction in ſuch cafes, 
when they proceed according to the canon, and not upon 

You, Ih, © X _ this 


2 Salk. 412,672. 
8. C. Lutw. 
1077. Moore 
783. The biſhop 
is to licence 
ſehoolmaſters. 
+ Styl. Originess 
210, 2I!, 212. 
Linwood. 282. * 
Poph. 170. Noy 
184. Hutt. 100. 


Spar. Coll: 79, 
I79, 225» ; 
1 Vaugh. 327, 8. 
1 Mod. 3. See 
Codex, lib. 10. 
tit. 32. Spel- 
man Concilia 24 
Voll. 176. 
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2 Lev. 222. 
1 13 Car. 2. 
See Cro. Car. 229. 
1 Mod. 21. 

ones 320. 

1 Lev. 13%, 

1 Sid. 217. 


* [ 3ig 


o o 2 y.ked ded 


39 Stire Autiusz. 


c. 19. this act for the penalty; and the canons made anno 21 Fac, * 


and in the year 1571, Before his reigi, are made good 

and valid by the ſtatute 25 H. 8. ſo long as they are not 
againſt the common law, or the king's prerogative, and a 

licence of a ſchool by a biſhop, is againſt neither. 


Stire Factas, 


1. Withers ver/as Harris. 
[Mich. 1 Annz. 1 Ld. Raym. 806. 8. C.] 


Farr. 30, 68, 60 JUDGMENT in ejefFment, and after a year and a day 
1 ow of by 3 J there was an habere facias prſſeſſionem, without bringing 
22 a a ſcire facias, and adjudged, that it + ought to be brought as 
cjeAment after a well againſt the tertenants as the defendant, becauſe as to 
year and 3 nag the poſſeſſion an ejectment is a real action, it binds the 

acias muſt . 95.54 | : 
de brought be- right if the plaintiff recovers, and makes a good title: 
fore an habere And Holt, Ch. Juſt. ſaid, that he was not ſatisfied with 
_—_ 8 that opinion of my Lord Cote, upon the ſtatute of Weſtm. 2. 
280. 7 Mod. 67, that by the common law a ſcire facias would not lie 
69. Cumber. upon a judgment even in perſonal actions, becauſe thoſe 
— vg Salk. general words ſive alia quecunque irratulata, coming after 
ie words converitus contracta, &c. which are in their own 
nature inferior to judgments, cannot extend to judgments 
which are ſuperior ; but the law having been taken to be 

otherwiſe, he would not argue againſt it. . 


2. Anonymous. 
(Mich. 1 Annæ.] 


Judgment in A FT ER judgment in gement, where there are more 


ejectment, one * 1 
Ae plaintiffs or defendants than one, after the death of 


may be taken by ONE of them, execution may be taken out by the ſurvivors, 


the ſurvivors. without a ſcire facias, upon making a ſuggeſtion on the 


7 e 68, 69. roll, that one of them is dead; but it may be a queſtion, 
dems you may - | : | 
take out execu- Where there is but one defendant, Whether execution can 
tion in ejectment be taken after his death wi | as ? 

you's: es | r his without a /cire facias a}: 

dies within the year, though-not in other perfonal actions, unleſs execution be taken out in the 


-Ufetime of the parties. i 


(a) Q: If the words « two plaintiffs” do not mean two leſſors ? 


b Scire Facias, 


3. Snow verſus Manucaptors of Firebraſs. 
{Mich. 1 Annz. 2 Ld. Raym, 804. S.C. 2 Salk. 439,602. 8. C.] 


8 facias 5 the bail; the breach aſſigned in 
the writ was, that the principal had not rendered him- 
felf priſonæ mareſcalli mareſcalcie domini regis, omitting 
the words which uſually follow, (viz.) coram ipſo rege: and 
for this omiſſion it was inſiſted, that the writ was not 
good, for the king has another marſbal, and that is the 


Scire facias 
againſt the bail, 


for that the prin. 


cipal had not 


rendered himſelf 


priſonæ Mare - 
ſcalli, &. 


marſhal of the houſehold. Sed per Holt, Ch. Juſt. & 


Porwel, Juſt, The Ear! Marſhal of England, by his office, 


is marſhal of the King's Bench, as appears by the book 


of H. 6. and fo it continued till the reign of Aing Fames 
the Firſt, when the office mareſcalli mareſcalcie, was de- 
rived out of it; ſo that the marſhal of the king is the 
_ marſhal of the King's Bench, and no other perſon can be 
underſtood by it; the other is mareſcallus Hoſpitii, and never 
mentioned without that addition. | | | 


4. Manning verſus Bois. 
- {Hill 2 & 3 Will. & Mar. Rot. 645. C. B.] 


AFTER a writ of error brought on a judgment in C. B. 

there was a /ci. fa. tefle 28 Novemb. returnable die 
veneris proxime poſt Oflabis Sancti Hillarii ubicunque tunc 
fuerimus in Anglia, to ſhew cauſe quare executionem non 
habet; to which the defendant demurred, and it was held, 
that ſuch writs of ci. fa. were made returnable iometimes 
at a day certain, and ſometimes upon common days; but 
that this writ returnable on a day certain, ubicunque, Fc. 
was naught, for it ought to be returnable on a common 
day, if it be coram nobis ubicunque, &c, 


5. Guillam verſus Hardiſty. 
[Paſch. 9 Will. 3. B. R. 1 Ld. Raym. 216. 8. C. 
| PER Holt, Ch. Juſt. and the court, where a /c. fa. is 


| brought in B. R. upon a judgment in an inferior court, 

it muſt appear in the writ itſelf, how the judgment came 
into B. R. (viz.) whether by certiorari, or by writ of error, 
becauſe the execution is different; for if it came in by 
certiorari the ſci. fa. muſt ſet forth the limits of the inferior 
juriſdiction, and pray execution within thoſe particular 
limits, and alſo that the judgment came in by certiorari (a), 


Vide 1 Wilfy 
155. 


\ 


Scire facias res 


turnable on ſuch 
a day, ubicungz 
tunc fuerimus, 
not good, 


1 Vern, 46. 


Poſt. 322. 


Scire facias re + 


citing a judge 
ment in an in- 
ferior court, 
ficut per inſpec · 
tionem, ill, 
Carth, 390. 


(a) R. ac. Hutt, 117. Lit. 357, 360, 363. Viat 1 Sid. 213. Cro, Car. 23. 
| = but 
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> Salk. 6co, 


320 h Stire Facias. 


| but if it came in by ori of error, that muſt be ſhewn in 
ſ 221 the ſci. fa. itfelf likewiſe, and pray execution generally (a): 
l 3 And whereas the /c:. fa. in the principal caſe recited 
the judgment in the inferior court, ficut per inſpectionem 
recordi nobis conflat, it was for that reaſon ill; for it ought 
to be cut patet per recordum, becauſe if the defendant 
ſhould plead nul tiel record, it muſt be tried by the re- 
cord itſelf, and not by inſpection, ſo this ſcire faciar was 
quaſhed. | | HITS 247 b | 
(a) R. ac. 1 Sid. 213. 1 Lev. 134. 


6. Adams ver/us Tertenants of Savage. 5 
[Mich. 3 Annæ. 2 Ld. Raym. 854. 8. C.] 


4 
4 


x Salk. 40. S. C. N this caſe (which ſee 1 Salk, 40.) it was held by Holl, 

Ch. Juſt. That where a ,/cire facias brought againſt 
— 7 tertenants is general, as uſually it is in C. B. it is not 
104. Ow. 134. Proper for the defendant to plead in abatement, that there 
6 Mod. 226. are other tertenants not named, and ſo pray judgment of 
7 Mod. * the writ, & quod breve prædict. cafſetur; but to pray judg- 
Where a ſcire ment, if without them, reſbondere debet; but where the 
facias againſt fcire facias is particular (i. e.) naming the particular tenants, 
neral, it ib ner in ſuch caſe che defendant may pray judgment of the writ, 
proper for the de and there being ſome doubt, whether the tertenants could 
feacant to plead plead other tertenants in another county not named, c. 


id, ee The Ch. Juſt. cited * Owen's Reports, that tenant for 


other tertenants. years might be a good tenant to plead in bar to a ſcire 
** yob. 50 facias in a perſonal action, where damages are to be reco- 
Elis. So Moor vered; but not to a /cire facias in a real action. 

524. 2 Saund. 8, 23. Palm. 241. 2 Roll. Rep. 53. » Owen 104. 2 

On what judg- 7. At common law a /cire facias would lie upon a judg- 
en e _ ment in a real action, becauſe the party could have no new 
common law, Original; but it would not lie upon a judgment in a per- 
and what not. ſonal action till the ſtatute of Weftm. 2. > 

1 Salk. 93. 8. Where a judgment has ſlept a year and a day, the 
- — 3 pr party ſhall [ze] have either a ca. /a. or f. fa., but is put 
67. Sid. 53. Afi to his action of debt upon the judgment; or to a /cire 
a judgment is a facias, unleſs he continued the proceſs, or the defendant 
NE brought a writ of error, and the judgment was affirmed, 
hardes wow os for this is a reviver; but it may be a queſtien, If the 
debt, or a ſelire writ of error be diſcontinued, or the plaintiif in error be 
facias. nonſuit. | | 


1 Vent. 46. 9. Where a ſcire facias is brought on a judgment in 
E ab oe B- R., the plaintiff muſt ſhew where the Court of B. R. 


a ſcire facias is Was held, becaufe that court is ambulatory, ubicung#e 
brought ona fuerimus in Anglia; but if it be brought upon a judgment 


* N in C. B. it is otherwiſe; becauſe the Court of Common 
e. Pleas is conſined to a certain place. 


ta. i. 


| Sheriff, | | 322 | 

10. It was moved to ſet aſide an execution, for that 1 Salk. 400. 
it was irregular, the defendant alleging, that when he {M* 214 
_ confeſſed the judgment, the plaintiff and he agreed that oy "Where © 
execution ſhould not be taken till after a year; the plain- judgment by 
tiff inſiſted, that he had ſtaid a year after the defendant unt of attor- 
had given the warrant of attorney to confeſs judgment; CO 
then the queſtion was, Whether the year ſhould be com- after, it all not 
puted from the date of the judgment, or from the date of the OI Wes 
warrant of attorney; Et per Curiam, It ſeems neceflary Court. 
that the plaintiff ſhould bring a /cire facias, ſince the exe- 
cution was delayed for more than a year; however, the 
practice is, that if judgment upon a warrant of attorney 5 Mod. 64. 
is not entered within a year, it ſhall not be entered after- | 
wards without leave of the Court, „ 


— 


* 1 — — — 
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Sheriff. See Diſſenters, 3, 133, 134. 


I. THE ſheriff is the king's officer, and therefore is 

| always made and appointed by the king, unleſs in 
counties palatine (a). 4. Os 

2. He hath cuffodiam comitatus, and therefore hath an 
authority to raiſe the poſſe comtatus to ſuppreſs rebellions, 
riots, &c. „ 8 

3. He hath a juriſdiction both in criminal and civil 
caſes, and for this purpoſe he hath two courts, (viz.) his 
tourn or view for criminal cauſes, which is therefore the 
king's court, becauſe pleas of the crown can be in no other 
than the king's courts; the other is his county court for 
civil cauſes, and this is the court of the ſheriff himſelf, and 
for this reaſon it is called the County Court. | 

4. It was formerly held, that if he take goods in exe- Yely. 44. Where 
cution by virtue of a „i. fa., and is out of his office before be levies the 
they are ſold, that in ſuch caſe he could not ſell and de- * 2 
liver the money to the party, becauſe his authority deter- though he is out 
mined with his office ; but he ought to deliver ſuch money of his office. 
over to the new ſheriff, as he doth * the priſoners, and re- Mai. Go 

turn, that thereupon a venditiqni cxponas may be awarded # [ 323 ] 
| to the new ſheriff, F e 


(a) The ſheriff of Corawall is ap- appoints a ſheriff on his creation, who 
pointed by the Prince of Wales, The continues as long as the biſhop has the 
ſheriff of Weſtmorelaud is an heredi- ſee. The ſheriff of Lancaſhire is ap- 
ary office, In Durham, the biſhop pointed by the chancellor of the duchy, 
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f | Cumb. 390. 


b, 54 


maney by a fi. fa. 


— 


“ 


7 Vent. 320. 5. But, ſince it had been held; that though a new 
6 Mod. 20g. ſperiff is made, yet the old ſheriff may fell the goods | 
Lut, 539g: . fo by him levied ;, but if he return the writ, that the 
1 Salk. 323- goods are in his hands pro defectu emptorum, in ſuch caſe a 
_ -  diftrinigas ſhall go to him to deliver them over to the new 
| eri, and after that a venditioni,exponar. 
Hob, 20% 54% 6. Where he levies money upon a fieri facias, the 
440. iat. 32. plaintiff may have an action of debt againſt him for the 
arch 13- money, becauſe it was received by him to the plaintiffs 
e Fo. 2 uſe, and the defendant is diſcharged of it; and it lies 
ere he levies . » 53 . . 8 rags: 1 | 

againſt his executors, if he die, for this is not like an 

the party may be BT which is a wrong done by the ſheriff himſelf, but 
— N it is founded on a duty due and owing by the ſheriff, 
againſt him. we ag 8 b nd ae Ne 5 

Vide x Salk. 12. Which ſhall ſurvive and charge his executor s. 
Oro. Elia. 12,13. 7. The king appointed a ſheriff, and afterwards a 
een _ barony deſcended on him by the death of his father, his 
net determine by office doth not determine, but he continues ſheriff not- 
— 2 of a withſtanding he is a baron and peer of the realm. 
r . : 3 


ay” * % 2 
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>. 


1. T HIS is fudio/a voluntas emendi vel vendendi ſpiritualiay 
* vel ſpiritualibus annexa, and in the following caſes 
ma be ſeen what is ///mony, and what is not. 

2 Vent. 39. 2. In a ſpecial verdict in ejectment, the cafe was: An 
Skin. — 3 Lev. ſuurpation was made, and a guare impedit brought againſt. 
Doki Incum- the incumbent, and pending that writ the plaintiff ſold 
bent 63. the perpetual advowlon to W. R., and the jury found, 
Pending a quare hot it vas with intention that H. C. ſhould be preſented after 


impedit, the : 
plaintiff ſold the The uſurper was removed, and accordingly he was preſented, 


N advow- inſtituted, and inducted; the plaintiff ſuppoſing the pre- 


r ſentation to be void, got the Eing'g title, upon which he 
H. ſhould be pre. was admitted and inducted, and brought his ejectment 
fented, it is li- againſt the defendant, and had judgment; for, per Cu- 
3 riam, the defendant was in by h/. 

134] 3. in a guere impedir, the plaintiff ſet forth the ſta- 
31 b L., tute againſt /emony, and that Thornden was a benefice 
+ nw. 100 . with cure, which being void, a ſimoniacal agreement was 
The King vo made with the mother of the patron, who was an infant, 
Gibſon. 35%? and one Crew, that the infant thould preſent Crew, and 


6, 206. | 2 8 . 
e was an in- that in confideration thereof he ſhould pay to her 250ʃ., 


fait, and a m. 49%, The defendant pleaded in abatement, that he claimed 


TRIED nothing in the benefice, but upon the preſentation of the 


was made with 


his mother, he N in ans 


Simony. 


infant M. W. who is not named and made defendant z 


and upon a demurrer to this plea, it was adjudged, that 


where the right of the patron is not to be diveſted by the 


judgment, there he need not be named in the writ ; now 
in this caſe there was no complaint againſt the patron, 
for it was not he, but the ſimoniſt, who is the dilkurber, 

and therefore he need not be made a defendant. 


4. In the laſt caſe the ſtatute againſt ſimony is re- 


eited, but in the following caſe it is not: | 
In a quare impedit againſt the ordinary, patron, and 
incumbent, to preſent to the church, O&c., ſetting forth, 
that it is a benefice with dure, Sc. and that in 1681 it 
became void by the death of the incumbent, Cc. then 
he ſets forth, that during the avoidance there was a /ims- 
nigeal agreement by which the preſent incumbent was 
preſented, Wc. The bifhop pleads, that he claims no- 
thing but as ordinary; the patron demurred to the decla- 


ration, and the incumbent pleaded, that he was parſon 
zmparſonee, upon the preſentation of the other defendant, 


the patron, and trayerſed the ſimoniacal agreement; the 
plaintiff replied, and prayed judgment againſt the ordi- 
. nary, and took ifſue upon the traverſe of ſimony, and 
joined in demurrer with the patron; and it was objected 
againſt the declaration, that the fatute againſt ſimony was 
not recited therein, for ſo are all the precedents : Sed per 
Curiam, non allocatur. | 3 | 

5. Error to reverſe a judgment in a quare impedit, 
where he king had recovered upon a , moniacal agreement, 
which was, that a friend of the clerk ſhould give W. R. 
fo much money to procure him to be preſented, and that 
he was preſented ſecundum agreamentum prædict.; the error 
aſſigned was, that neither the patron or the clerk knew 
any thing of giving the money: Sed per Curiam, He was 
femoniace promotus, for being preſented ſecundum ag rea- 
mentum predif., is a good averment of a fimoniacal pro- 
motion. b | x 

6. In a quare impedit, the plaintiff ſet forth, that he 

had granted the next avoidance to B., that the church 
became void ; * and then he ſets forth the ſtatute made 
againſt i mony, and during the avoidance a corrupt agree- 
ment was made between one Richards and the grantee of 
the next avoidance, that he ſhould preſent one Hide, who 
was preſented accordingly, which by virtue of the ſtatute 
was void, &c.; the defendant, Hide, pleads with a pro- 
teſtarion to the agreement, and that he had no notice 
thereof; and upon a demurrer to this plea it was adjudged 
againſt the incumbent Hide, becauſe notice in this caſe 
is not material, by reaſon of the difficulty of proving it; 
it is the corrupt agreement which makes the ſimony, though 
the incymbent might have no notice of it, is 


(the infant) need 

not be named in 
the quare impe - 

dit. 


2 Lutw. 1093. 
The Kine, | 
Biſhop of Chi- 
cheſter. Quare 
impedit 2 
though the ſta- 
tute againſt 
ſimony is not 
recited, a 


Sid. 329. 

2 Keb. 204. 8i- 
mony where nei- 
ther the patron 
nor the clerk 
knew the giving 
any money, 


3 Lev. 337. 
Where the in- 


cumbent . pleaded 
that he had no 
notice of the cor- 
rupt agreement 
between R, ang 
the grantee of the 
next avoidance to 
prefer:t him. 
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3 Cumb. 354 3. Debt upon hond, conditioned te regen upon reque/?; 


tpn a n 148 
n K 1 


* 
; * 


DIe 
VA L% 0 


x Cro. 180. the defendant pleads, that-he did xeſign according to the 


N Ch 186. 24 4 ny x 
March 158. Condition of he ſajd bond, pan which chey were at 


Wood's loſt. iſſue, and the jury found for the plaintiff; and upon a 
5 ” Rayes: _ writ of error brought in B. R. it was aſſigned for error, 
175. 3 Mod. A een Was void, | becauſe it was made upon a 
297. Sid. 387. ſimoniacal agreement: Sed per Curiam, the judgment 
| | iam, the ui t 
Pobt upon bone! at alarmed. lex -1-iitlnt tooth 44 ».0.} 3 


conditioned to 
reſign upon requeſt, good. | 1 
(a) In Peele y. Lord Carliſe. Stn. If it has not been over: ruled in the 
227. the Court held this point to be caſe of the biſhop of London v. Fy:che, 
ſo clearly ſettled, that they would not in Dom. Proc? e 
permit it to be argued. Tamer furn. 
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- In epttal'of. „ COASE, . for theſe words : * Nuttal, who was Solo- 


Fences, attion-" — mon tSmith's clerk, is a knave and a rogue, and I will 


5" 179. prove it, and he is in Newgate for counterfeiting the king's 
VidezWiiſ.300. hand and ſeal, and will be hanged for it, actionable. 


Raym. 33. 2. Caſe for theſe words: Thou ha/? flole our bees, { innuendo, 
Vide 1 Roll. 51, à ſtock of bees,) and thou art a thief; aſter a verdict- for 
4d 25 intiff, 1 in arre : 5 

ed « the plaintiff, it was moved in arreſt of judgment, that 


felony cannot be committed of þces, becauſe they are fora 
nature; Sed per Curiam, The ſubſequent words, viz, 
Thou art a thief, ſhew, that the ſealing was of ſuch bees 

of which felony may be committed, and fo actionable. 


2 Vent. 172. 3. Caſe, Fc. He is a clipper end a coiner ; after a ver- 
? Lev. 5 dict for the plaintiff, it was moved in arreſt of judgment, 
Jen. 235. that the words did not charge the plaintiff with c/ipping 57 


coining money, for they may be applied to many other 

[ 3 26 ] things; but adjudged actionable, for it muſt be intended, 

that he meant clifping of money, and in that ſenſe it is 

n Ie, uſually-underſtood. | e 8 

Incapitaloffences 4. Caſe, Oc. He picked my pocket againſt my will ; he 

not actionable, ig a pick pocket, not actionable, becauſe the words do not 
* imply that he was guilty of felony, _ 

1 Vent. 33. g. Caſe, be would have given Dean money to rob Gold- 


2 Leve 205. ing's houſe, and be did rob the houſe ; after a verdict for the 


. Plaintiff it was inſiſted in arreſt of judgment, that the firſt 
part of the ſentence imports only an inclination to rab, 
and the ſubſequent words are relative to the firſt ;, for the 
word he muſt refer to the laſt antecedent, which was 
Dean, fo no charge on the plaintiff: Sed per Curia, The 
. ; | words 


gt the plamtiff had a verdict: 
Vest of judgment the words are not 
4 6 JOIASITHE 65G » - | 


J. Cafe for theſe words ſpoken of a breber}"and of his Words of tradef. 


there . communication of him, the defendant ſaid: 


I believe all is not well with Daniel Vivian, there are many 


merchants 4who have lately failed; and I expect no otherwiſe 


of Daniel Vivian, actionable. | 

9. Caſe, &c. by a mexcer, for theſe words: Thou art Raym. 169. 
a cheating knave and a rogue ; after a verdict for the plain- ? po _ 
tiff the judgment was ſtayed, becauſe there was no collo= | 
guium laid of his rade. 0 50 

10. Caſe, c. by a merchant, for theſe words: Auſtin Raym. 184. 
Drake is broke, he is a beggarly fellow, and net worth a groat, Lach. 2,6. 
and not able to pay his debts ; after a verdict for the plaintiff, © ©" 37 
it was moved, ac the words are not actionable, for he 
may be an honeſt man, and not worth a groat; and it is 
no crime to be a beggarly fellow; for it may be a mis- 
fortune, and no fault: But per Curiam, to fay he it not 
able to pay his debts, is actionable. ; * | 

11. Caſe, in which the plaintiff declared, that he is Raym. 237. 
a keeper of a livery-Alable, and of Bell-Savage Inn ; and that | 
the defendant had other ſtables there; and that V. R. [ 327 ] 
coming thither with a waggen, inquired of the defendant th 
which was Bell Savage Inn? who replied, this is Bell- | 
Sayage Inn; deal not with Southam, (the. plaintiff,) for he 
is brake, and there is neither entertainment for man or horſe. 

After a verdict for the plaintiff and great damages, the 
judgment was affirmed. I, FE <=, 

12. Caſe, &c. in which the plaintiff declared, that 1 vent, 263. 
there being a communication of his trade, the defendant | 
ſaid : He ts a cheating knave, and keeps a falſe book, with 
 evhich he hath cheated the country, actionable; for though 
cheating knave is not actionable, though a collaguium was 
laid of his trade, yet it is actionable to ſay he keeps falſe 
books ; for tradeſmens' books are often given in evidence 
therefore they muſt not be falſe. _ en $77 
13. Caſe, Sc. by a draper, for theſe words: You are Words ſpoke of 
a cheating fellow, and keep a falſe book.; the plaintiff had a GEN 
judgment, but it was ſet aſide, becauſe he had not alleged > Saund. 407- 
any colloquium of his trade; for to ſay a man is a cheating | 
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albu, it doit not follow that he is ſo in his 585 for he 
may abeat at gaming, and the words being general, may as 
welt be applied to that as to his trade; and to keep a 


alſe' book, doth not imply that he kept a fa debi-book, f. 
. is falſo prov xo 2 


Palm. . 14. Caſe, Er. for theſe words f. — difiller, 


wherein the plaintiff declared, that „ diſcourſing with 
one let, aſked him of whom he bought aqua wite ? who 
of Mr. Godfrey, (the plaintiff ;) then the defendant 
"Yikes Ca. n He is a varlet, he bath fuppreſſed his brother's will to 
202. Ray. 75. comer and deceive men of their legacies, I will make him 
Peccavi on his knees, c., not actionable, becauſe t 
words do not relate to his trade. 


| Hardr, 5. 2 * 15. Caſe, &c. for theſe words, ſpoken of a merchant, 


8 You are a cheating rogue, and a runagate' rogue. After a 


to the ſameef-. Verdict for the plaintiff, it was adjudged not actionable, for 


teak. Com. too ſay generally, that a man is a cheater, is not actionable, 
ee lebens unleſs there is a calloguium of his trade or profeſſion, which 


' gion, F. 2. was not done in this caſe. 


1 Mod. 29. 6. Caſe for theſe words, ſpoken of a „ He 
. is a bungler, and knows not how to make a good piece of auorb. 


"os Pi .-__ AfteraverdiQtfor the plaintiff, adjudged not actionable, be- 


cauſe the words are indifferent, and have no relation to 
his trade (a); it is true, in this caſe the jury found that 
the plaintiff was a coarch-maber; and if the words had 
1 he knows not bow to make a good rr it had _ 


Ae. n 7. . | Caſe, Ec. for ſaying, that /be ir as much a man 
15 


how. 18. ag I om; He i is an hermaphrodite e ſpoken of a woman who 


. * . 4328 4 — girls to dance, not aCtionable : for it is no ſcandal 


to her profeſſion to ſay, that ſhe is an hermaphrodite, be- 
ae auſe men uſually teach young women to dance. 
Words {poke of 18. Caſe, Sc. in which the plaintiff declared, that 


men of profel- he was bred to the Jaw, and practiſed it, and that tbe 


ions, 2 jonable. 


2 Vent. 28, defendant wrote a letter to A. G his client, that he, (the 
x Saund. 231. plaintiff,) evould give vexations and ill counſel, and flir up a 


oy — 138. ft g and would mill her purſe, and fill his own large pockets ; 


4 Co. 16. actionable by three judges, contra Vaughan, Ch. Juſt. 


a Vent. 17 19. Caſe againſt an attorney for theſe words: He is a 


cheating knaue, and not fit to be an attorney; actionable, be- 

cauſe faying he was not it to be an attorney, ſhews, that 

*. the preceding words, (viz.) cheating knave, muſt neceſ- 
| -farily refer to his profeſſion as an attorney. 


3 Lev, 3 Caſe by an attorney, in which he laid a colloguium 


Vide 8 327. F his profeſſion, and of him; and that the defendant ſaid, 


. in the hearing of ſeveral people, Thou canſt not read a dex 


{a) 2s. Whether, after verdict, the ness. That is certainly the idea 


Courts would not now hold the words which would be conveyed to the mind 


5 meu work in his uſual buli on hearing ſuch words ſpoken. 


clara tion ; ; 


in arreſt 


claration ; by reaſon whereof, T. P. and . R., who were  Mod.2 
formerly his, clients, deſerted him. 
leaded, the plaintiff had a verdict; and upon a motion 


he 
Cale, E 


21. 


not actionable, as reported by Palmer. 


it, the words were held actionable. 
| A) for theſe words ſpoken of an att 
of B. R.: You are a knave on record, and a forgery knave ; © 


328 
3: * * ; 
. 


Upon not guilty * Went. gh, 


Words of pro- 
fe not ace - 
| tionable. Palm. 
; 441. Poph. 177. Latch. 20. 54 


22. Caſe, c. in which the plaintiff declared, that 1 Lev, 115, 250. | 


he is a mercer, and that the defendant ſpoke theſe words: Rm. 87, 182. 


| Thou art a cheating knave and a rogue. After a verdict for 2 Co. 241, 6% 


the plaintiff, it was moved in arreſt of judgment, that 
here was no colloquium laid of his trade, and for this reaſon  - © 


the judgment was ſet aſide. In ancient times it was te 


conſtant courſe to lay a * 


colloquium in declarations for Rim. 36. 
words; and it was a doubt whether it was good without 


it, till the caſe of Smith and Ward, in 2 Cre.; but fince 
that caſe it hath been held ſufficient to allege, that the 
words were ſpoken de querente, and de arte ſua, which alle- 


gation ſhall ſupply the collaguium (a). 


(a) Mr. Hd, in a note to the 3d 
edition of Com. Dig. vol. 1. p. 273. 


bobſerves, that there is no branch of the 


law in which the decided caſes are fo 
contradictory to each other, and the 


deciſions ſo frequently irreconcileable 
with the avowed principles on which 


they are ſaid to be founded, as the ac- 


tion on the caſe for words; many of 
the caſes cited from the old authors 


are certainly not law; what words are 


_ ationable, or not, will be more ſatis- 


factorily determined by an accurate 
application of the general 1 
on which ſuch actions depend, than by 


a reference to adjudged cafes, eſpe- 


cially thoſe in the more ancient au- 
thors. Vide the caſe of Orfow v. 


Horne, 3 Wilſ. 177., where the prin» 
ciples are well explained andiilluſtrated 
by the Chief Juſtice, In the caſe of 
Ld. Townſend v. Hughes, the rule laid 
down by the Court was, that. | 
ſhould not be conſtrued either in a 


rigid or mild ſenſe; but, according to 


their genuine and natural meaning, 
and agreeable to the common under- 
ſtanding of all men. 2 Mod. 1514 
i Mod. 252. Freem. 220. To the fame 
effect it is ſaid, per Curiam, in the cafe 
of Gardener v. Atwater, 4 Bac. Ab. 
505. that the ſame nicety is not, as 

eretofore, obſerved in conſtruing 


words; for the rule now adhered to 


by all the Courts is, to underſtand 


them in their uſual and obvious ſenſe. 


as 
— 2 


Statute. 


— 


L329 


I, JNFORMATION for importing raventy pottacos 
I tobacco in a veſſel, not belonging to the people of this 


of Hardr. 20s 
Where there is 
an omiſſion in 


nation contra formam ftatuti. After a verdict for the in- the moit material 


former, the judgment was ſet aſide; becauſe, by the ſta- part of a Raute, 


— 


— 


A „ = - 
r 
o 5 * k ++ » 


— 


Hi e 


= 
F. la. 


— 


1 
pe > rn . 
* , W A ey 


— o 
gr? 4. = „5 _ _ = _— — 
ONE ET TT „ 
= — R * Fu N — „ 
rb | 7 : N 1 


P it IE EEO EO PEN OO NOT FN I EEE TIT IINY — ———— 
PII — 2 * ; WY þ * Pp . ö | g i > ** 1 


3 
- 232 2 2 


329 Statute. 


contra formam tute, the goods mit belong to the people of this nation: and it 
 Ratuti, will not is not averred that the tobacco thus imported did belong to 


9 N 5 the people of this nation, for it is that which makes the 
Hard. 105. forfeiture, and it is none if imported in a foreign veſſel, 
7 Show. 210, and by foreigners [and the goods belong to foreigners]; and 
211. Cumb. | , . : rs. 

the concluſion contra formam ftatuti, will not help in this 


38. 

Se! eaſe, becauſe the omiſſion is in the moſt material part of 
the ſtatute which creates the offence, and which ought to 

| be ſtrictly purſued (a). "FS EY) 

3 Vent. 13. 2. The defendant was indicted for, ſelling ale in black 


8 pots not marked, and this indictment did not conclude 


the omiſſion of contra formam ſtatuti. Sed per Curiam, It is good without 


2 9 ſuch concluſion, becauſe the common law appoints, that 
c all meaſures ſhould be juſt; therefore to ſell leſs than 


L On 
”7 meaſure, 1s an offence at common law, and this circum- 
ſtance of marking the meaſure is only added by the ſta- 
tute (5). "WY I, | „„ | 
x Vent. 43- 3. Information for a riot, and concluded, contra formam 


2 Saik. 460,505. flatuti 13 H. 4., after a verdict for the informer, it was 


H k. C. 2 * 7 « o * 
2 8. wi moved in arreſt of judgment, that the information was 


f. 118. c. 30. ill, becaufe it concluded contra formam flatuti.; whereas, 


J. 9. c. 46. f 31. the ſtatute doth not make the offence, but appoints juſtices 


Where the con- l : ; 
clufion contra of the peace, upon complaint, that there is a riot, to 


formam ſtatuti view and record the ſame, and in what manner to puniſh 
23 the rioters. Hale *, Ch. Juſt, of opinion, that this being 
| 5 an offence at common law, and mentioned in this ſtatute, 
therefore the information was well concluded contra formam 
| Fatuti ; but the other judges were againſt him (c). 
2 Salk. $05. 4. Adjudged, That where an offence is created by a 
bags 3 ſtatute, which was not an offence at common law, and if 
made by a fta. that ſtatute gives an action to the proſecutor, in ſuch cafe 
tute, and a pu- he muſt ſhew in his declaration, that the defendant is 
Cw ec within all the qualifications and deſcriptions of that ſta- 
given to the . b 0 ; 
proſecutor, he tute, otherwiſe the action will not lie; but where the 
mutt bring him- penalty is given to the king, it is ſufficient to ſay contra 


ſelf within the 2 of: wr 
qual. fications of formam flatuti. 


the act. Vide K. v. Baxter, 5 T. R. NI. 1 792. 


(a) If this is a caſe under the na - meaſure, but only in pots not marked, 
vigation act, it is clearly miſtated ; the a circumſtance only required by fatute. 
penalty attaching on foreign property (c) The opinion of the three Judges 


in the veſſel, not in the goods. is over- ruled in many caſes, int. al. 


(3) 2. If this can be law? the E. v. Mathews, 5 7. R. 162. 
offence ftated is not felling lets than Ps 


| [ 330 ] „5 verſus Hill. 


[Mich. 10Will. 3. 1 L6. Raym. 381. S. C.] 
x Lev. 226. Sid. ER Holt, Ch. Juſt., Where the plaintiff miſrecites a 


2 de private act of parliament, and the judgment demurs to 
Ante 3 6 the ceclaratign, judgment ſhall be given for the plaintiſt, 


tor 


* | ; | 
. 0A 
for it ſhall be taken to be as it is pleaded, becauſe, by the Holt 663. 
demurrer, it is confeſſed to be ſo; therefore, if the de- 3 Mod. 249. 
fendant will take advantage of a miſrecital of an act of dawn f 
_ parliament, he muſt plead nul ziel record, or allege, that advantage of a 
it is farther enacted ſo and ſo, Sc. miſrecital, he 
n | a muſt not demur, 


? | but plead nul . See poſtea d. contra. vide Doug. 95. ns 41s 
6. Flower ver/us Parker. 
[Mich, 5 Anna.] 


| THE defendant was taken by proceſs of the Court of Juſtices, xc. have 
B. R., and now prayed the benefit of being diſcharged 29 authority, if 

upon common. bail according to the ſtatute for diſcharging Jr i 

poor priſoners, ſhewing the cerliſicate of the gaoler, and fuch a day. 

the adjudication of the juſtices. Et per Curiam, The | 

juſtices have no authority, unleſs the defendant was ac- 

tually in cuſtody on ſuch a day; for a bare being within 

the rules will not be ſuſhcient ; and this Court will exa- 

mine the truth of it, notwithſtanding this certificate an 

adjudication. 4 2 0 ern | 


7. Winter ver/us Price. 
[Mich, 5 Anne, B. R.] 


THE defendant Price, being indebted to Winter in a Juſtices cannot” © | 

bond of 180/., conditioned to pay go/. and intereſt ache e, 
on ſuch a day, was arreſted, and diſcharged by the juſ-: e enn roots 
tices, upon the ſtatute of poor priſoners, upon common to one man. 
bail. Sed per Curiam, There being 20 J. due for intereſt 
at the time that ſtatute was made, by conſequence he 
_ owed at that time more than 100/., and therefore the 
| Juſtices could not lawfully diſcharge him; ſo their order 
was made void, | 
8. In Platt and Hill's caſe before mentioned, it was 2 Salk. 566. 
held per Holt, Ch. Juſt., That if a man mifrecites a general er — 

, 1 i ; ay. 192. 
atute, the other fide cannot plead aul tiel record, but muſt 1 Lui. 140. 
demur: And then if the miſrecital was of ſubſtance, and 3 _—_ 647- 
che party upon reciting it concludes, vigore fatuti pred., or fr. 101. 1 Lots. 
contra formam ſtatuti pred”, it is naught; but if he con- 140. Antes 5. 
clude contra formam ſtatut. in hujuſmodi caſu edit., or the _— * | 
. 1 | : miire | * 

like, it is good. | neral ſtatute, the 
| other fide muſt demur, but not if he miſrecites a private ſtatute» 


9. It is a ſaſe way in pleading to ſet out, that a par- [ 331 ] 
liament was held generally in ſuch a year of the king, with- — 2 a 
out deſcending to particulars as to the day and month ; as. pleading a ſta- 
for inſtance, actio non quia dicit quod in ſlatuto in parliamento tute. 1 Ld. 
domini Willielmi nuper regis Anglie tertu apud Weſim. anno MP 4 
regni ſui nono tent edit' inter alia ordinatum fuit authoritate „409, 2 Hauk. 


ejuſdem quod, C. | | c. 25. ſ. 101, I Lev. 106, 296. 2 C10. 112. 
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A Salk. 8. C. 
r e 
take was in the 
title of the act 
recited. 6 Mod. 
62, 136. 8. C. 
Hard. 324. 


Suit of Court and Services. 
T0. Mills verſur Wilkins. 
12 (2138, 44 eee ee 
IN treſpaſs for taking ſeveral ſhins,. the defendant juſtified 
under the ſtatute 1 Fac. 1. cap. 12., intitled an act, &'c., 


but miſtook one word in the title, and upon a demurrer 
to this plea it was urged, that the title is no part of the 


act; and that by the opinion of * Hale, Ch, Baron, an act 


of parliament may be good without a title: Sed per Holt, 
Chief Juſtice, though the title is no part of the act no 
more than the preamble, or the title of a book is part of 


a book; yet, where the juſtification is tied to the act de- 


ſcribed, and if there is no ſuch act, the juſtification muſt 
be ill; it is true, in pleading it is not neceſſary to ſet 


forth the title of the act, for-it is ſufficient generally to 


Hard. 10s, 1 Sid. 
430J» Ante 42. 
Where the con- 
clufion contra 
formam ſtatuti 
will not help. 
Antea 1. S. P. 


Cumb. 238. 
x Show. 210, 
211. 2 Salk.611. 


only a concluſion upon the premiſes, inſufficiently ſet forth. | 


fay, quod inaftitatum fuit; but if a title is ſet forth, it is 
better to do it in Latin than in Engliſh. Judgment was 
given for the plaintiff. . 

11. Information. on the ſtatute 35 H. 8. cap. 17., for 
8 up wood contra” formam flatuti, c. After a 
verdict for the plaintiff it was objected in arreſt of Judg- 


ment, that this information was not good, becauſe it did 


not ſet forth that the wood was growing at the time the at 
made ; as upon the ſtatute 5 Elix. for exerciſing a trade 
not being an apprentice to it for ſeven years, it muſt be 
alleged that it was a trade uſed at the time of that act made, 
and for this reaſon the judgment was ſet aſide; it is true, this 
information concludes contra formam ſlatuti, but that will not 
help, becauſe thoſe words are no part of the caſe ; they are 


TITS 


mY 


[ 332 ] 


Of fait real and 
fait ſervice, 


2 Salk. 341. 
2 Inſt. 122. 


Suit of Court and Services. 


1. TT HERE are two forts of ſuits, (viz.) ſuit real and 
* ſuit ſervice; the firſt is by common law and of 
common right, for it is that attendance which men owe to 
fourns and to county courts, and the law obliges them to 
this ſervice in reſpect of their commorancy, that there 
may be no want of jurors to do the buſineſs of thoſe courts ; 
therefore, he who makes default, and doth not appear 
there, is to be amerced; the nobility are excuſed by the 
ſtatute of Marlbridge, cap. 10., now by the ſtatute of 
x 13 8 | Aerion, 


- Suporleboas, 333 


Merton, cap. 10. a man may do this ſtit by attorney; but 
i the foereff' tourn is held out of the hundred where the 
party lives, then, in ſuch caſe, he is excuſed by the ſta- 
tute of Maribridge aforeſaid. e 2 1 | 
2. Suit ſervice is in reſpect of the tenure, and it is due Suit ſervice is 
by reſervation ; therefore, for this, as well as for all other due by reſerva- 


 fervices by which lands are held, the lord may diffrain, if iti 


there is a default in the tenant ; and as „it real is due to 
ſuch courts which are of public inſtitution, (via.) to the 


coutity courts and tourns, ſo this ſuit ſervice is due to the 2 Salk. 604. 


courts of private perſons, as to courts-baron of particular 2 341. 
lords of manors; and though the ſuitors are judges, yet e ene 
they = do their ſervices by attorney, _ | 
In treſpaſs, the defendant pleads, that his father 2 Lutw. 1366. 

being ſeiſed of certain lands, demiſed them by indenture 2 Saund. 165. 
to A., habendum to him and to his executors and aſſigns for Winch. 47, 57. 
ninety-nine years, if the faid A. and B. ſhould ſo long x Salk. 316. 
live z reddendum, after the death of the ſaid A. and B., his Ante 181. 
or their beſt beaſt, or 405. in lieu thereof: Proviſo, that no 1 * 1 
heriot ſhall be paid upon the death of B., living A., then cro. Cie, 5 
A. died, and afterwards B. died, whereupon the plaintiff Jon. 300. 
having the reverſion by deſcent, diſtrained a ge/ding ; but 2 
in the pleading it did not appear, that the diſtreſs was | 
taken on the premiſes: Et per Curiam, This is a Heriot 

ſervice, being reſerved upon a leaſe; and in that caſe there 
being a reverſion, this is a ſervice incident to it, and there- 

fore mult be reſerved payable during the term; but where 
2 tenant in fee holds of his lord by Heriot ſervice, ſuch ſer- 
vice is incident to the fenure, which is ancient, and muſt 
be ſuppoſed to be before the ſtatute guia emptores, &c., and 
. theſe are ſeiſable by the lord, either on, or our of the | 
lands; but this being a heriot ſervice by reſervation, and [ 33 3] 
not due till pot mortem A. there can be no reverſion when 


5 at became due. 


* 
— — * — _ 


Superſedeas, 


I. HERE a wvrit of error is returnable in parliament Ram. 383, 384. 
tefle after the proyogation, and a whole term in- l 

tervene between the 1e and return, it is no ſuperſedeas; Ante 266. 5 

but it is otherwiſe if a leſs time intervene, or if the writ 3 . 
writ 0 


of error be returned before the prorogation. e n d 
ment is no ſuperſedeas, 1 Mod. 106. 1 Vent. 100, 266. 3 Mod. 125. 2 Leon. 120. Bund. 
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| © Superklitious Uſe, 


Ibidem. 2. Writ of error upon a judgment in B. R. taken one, ; 
and zeſie 1 Novemb., returnable 1 November prox”, and a 
mittimus indorſed on the roll; in B. R. it was held, that 


x. Vent, 266. the record ſtill remained in B. R., to all purpoſes, and 


that execution might be taken out, for the uri? of error 

was no ee. 1 5 | | 

2 Lev. 38. Writ rit of error in the Exchequer-chamber, upon a 
of error coram judgment in B. R., and error in fact aſigned, which not 
no ſuperſedeas. being aſſignable there, that Court affirmed the judgment 
of B. R., and the record of affirmation being tranſmitted 

2 230. into B. R., the plaintiff brought another writ of error 
. — e there coram wobis refiden', and moved, that upon putting 
brought upon and in bail it might be a /uper/ſedeas to the execution: Sed 
recite all the pro- per Curiam, It was not allowed, becauſe the judgment 
Tae % being affirmed in the Exchequer-chamber, rranſit in rem 
chamber. judicatam 2 8 „ 
Sid. 236. Raym: 4. Judgment againſt V. R. in B. R., and a writ of 


100. 1 Lev. 153. error brought in the Exchequer- chamber,; afterwards the 


une in plaintiff brought an action of debt on that judgment, 


the Exchequer- and the defendant pleaded nu! tiel record; and upon a de- 
I no murrer, this was adjudged an ill plea, becauſe the writ 
uperſedeas to an , . | . 
action of debt on Of error is no /iperſedeas to the action of debt on the judg- 
a judgment in ment, but only to the execution upon that judgment; be ſides, 


1 = the record is not removed by the writ of error, but only 
643- the tranſcript, 


x Vent. 255. . Adjudged, that where a writ of error is not. heun 
Wheie a wit of #9 the other party, or allowed by the clerk, by his indorſing 
error is no ſuper- . a N . . 
. recepi upon it within four days, (which is allowed as a 
| convenient time for putting in bail, according to the ſta- 
[ 4 341 tute,) it is no ſuper/edeas; like wiſe, if, before the writ of 
| error allowed, the ſheriff returns fer; feci, or [and] non 
inven emptores, that in ſuch eaſe the execution ſhall not 
be ſet aſide. | | n 


Ong? 


Superſtitious Uſe, 


— 3 


1114.6 1. AL L ſuperſtitious uſes are void, and given to the 
cap. 14. king by the ſtatute + of Ed. 6., which extends 
only to ſuch uſes as were made before that time, ſo 


2 Vern. 266, that all ſuperſtitions uſes fince that ſtatute was made, 


_ though they are void, yet they are not forfeited to the 
1 Rep. 23. 2 Whatever uſe is deviſed or given to any perſon or 


Porter's caſe, company, and which is not a charitable or good uſe in the 
eye 


eye of the common law, or within the ſtatute 43 Eliz., 43 Elia. cap. 4. | 3 
| ſcems to be a void uſe, and of no effect within the ſta» 23H.8. cap. 10. 


* 


tute 23 H. 8. | 9 A | | | 
Queen verſus Portington 
EET 2 


3. The King and 


tuxich. 4 Wil. 3. B. R. 


JY ejectment by the heir at law againſt the deviſee, the r Salk. 162. S. c. 
caſe upon evidence was, that the defendants were Where an aver- 
Roman Catholics, and that one of them did recommend ae mor 
ſuch a prieſt to be confeſſor to the teſtatrix, who per- a will 
ſuaded her ſhe could not be ſaved, unleſs ſhe deviſed her 
eſtate t God and his Saints, and that the defendant was 

an abbeſs in France, and joining with the confeſſor in the 
ſame deluſive perſuaſions, prevailed with the teſtatrix to 
deviſe. her eſtate to her, and this was urged to be evi- 
dence of a ſuperſtitious uſe ; but the Court was of opi- 
nion, that this being an abſolute deviſe, and no ry? de- 

clared or appearing upon the face of the will itſelf, no | a 
ſuch aver ment could be made or admitted, for if the law 
will not allow an averment to ſupply a will, a fortiori, there 
can be none to defeat it: It per Holt, Ch. Juſt The ſtat, 

23 H. 8. makes ſuch uſes void, but doth not give them to 

the king, and the ſtatute 1 Ed. C. gives them to the king, 
but doth not extend to future uſes made after that {tatute 
and that it might be convenient for the heir at law to ſeek 
his remedy in parliament, according to the caſe in Moor 

784. guad vid: 1 7 5 | | 

4. * Feoffment to the uſe of his laſt will; then the 2 Sid. 13, 34, 

teſtator deviſed his lands to the Dean of Newark for an rl 15 10 4 
obiit, and the reſidue to pay a chantry prieſt 71. per annum ſuperſtidous ule. 

during the life of his wife, and of his er Edith, to chant * [ 335 ] 

for his foul, &c., and after the death of his wife and ſiſter, | 
then to perform divine ſervice for 99 years, and after- 

wards to be fold, and the money to be diſtributed to vide 4 Co. 109. 
_ charitable uſes for the aforeſaid ſouls. The feolfees made 
a feoffment accordingly for 99 years, rendering 74. per 

annum lo the chantry prieſt; then came the ſtatute 1 Ed. 6. 

concerning chantries, and the queſtion was, Whether the 

fee-ſimple or the leaſe only was forfeited to the king? 

At per Curiam, The fee-fimple is forfeited ; for by the | [HY 

firſt feoffment and the will all was limited to ſuperſtitious Ds 
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Tail. 


Ne Eſtates- tail, and of Leaſes, fe, made by 


® 1 Sa'k. 338. 
Where a leaſe 
made by the 


tenant in tail 


ſhall bind the 


| iſſue. 


[3861 


Tenants in Tail. 


1. Simonds verſus Cudmore. 
{Hill. x Will. 3. Rot. 743.] 


2 caſe is reported in *® 1 Salł., but more clearly 
here, (viz.) A. was tenant for ten years in poſſeſſion; 
the remainder was to B. in tail, who had likewiſe the re- 
verſion in fee expeCtant, upon the determination of the 
leaſe for ten years, and being ſeiſed of both theſe eſtates, 
he made a leaſe for years to commence at a day to come ; 


but before that day came he died; then the iſſue in tail 


levied a fine, and declared the uſes thereof to himſelf and 
his heirs ; the leaſe for ten years expired, and then the 
ſuture lefſee entered, and was in poſſeſſion by virtue of 
the leaſe made to him by the tenant in tail, upon whom 
the iſſue in tail entered, and the queſtion was, Whether 
he was bound by this > ty leaſe ? 1 | 

In arguing this caſe it was held, that where tenant in 
tail makes a leaſe to commence in preſents, it is violable 


by his death; but if he makes it to commence in futuro 


(as in this caſe he had done), (viz.) if it be to commence 
after his death, it is void, becauſe it is not derived out 
of his own eſtate and poſſeſſion, but out of the eſtate of 
the iche in tail, which is paramount per formam dont; ſo 


if tenant in tail makes a leaſe to commence at a day to 


come, and dies before the day come, the leaſe is void, 
and the leſſee is a treſpaſſer if he enter, becauſe the leſ- 
ſce had no eſtate or intereſt in the land, but only an in- 
tereſſe termini till actual entry, and the iſſue in tail had a 
title parzmount and precedent to that of the leſſee, which 
cannot be avoided. - But per Curiam, In the principal 
cafe the leaſe is not void but voidable by the iſſue in tail, 
and that only in reſpect of the eſtate-tail; and therefore 
face this leaſe iſſued out of all the intereſt and eſtates 
which the leſſor had, (viz.) as well out of the reverſion 
in fee, as the eſtate-tail, and fince the eſtate-tail is now 
extinguiſhed by this fine, which hath now turned all into 
„ 55 


„ -« 


336 


an entire fee-ſimple, it hath thereby made the eſtate u 


avoidably ſubject to this leaſe (a). 


(a) It 4s accordingly obſerved by 
Lord Kenyon, that if a tenant in tail, 
with reverſion in fee to himſelf, levy a 
fine, the effect of that on the eſtate- 


ceſtor; which has frequently happened 
in practice, from ſuch a perſon bein 

ill adviſed to levy a fine inſtead of ſuf- 
fering a recovery. 5 Term Rep. 109, 


tail is creating a baſe fee; and that Roe v. Baldwen. Mr. Cruiſe makes a 
becomes merged in the other fee, and ſimilar obſervation in his treatiſe on 


lets in all the incumbrances of the an- Recoveries, p. 156. 


| 25 Lord Oſſulſton'⸗ Caſe. 
ORD being ſeiſed in fee, and having iſſue three ſons 
and a daughter, and having likewiſe one brother, de- 
viſed his lands to his eldeſt ſon in tail. male, and ſo to the 


| ſecond and third fon, remainder to his own right heirs 
male for ever; the three ſons died without iſſue; and the 


Reg was, Whether the daughter, as Heir- general, or 


the brother of the teſtator, as heir-male, ſhould have the 
lands? Et per Curiam, None ſhall take by thoſe words 
heirs males, but he who is heir male of the body of the teſtator, 
for no collateral heir male ſhall take by ſuch a limitation 
by way of remainder; for at common law, if land was 

given by a common conveyance to one and his heirs males, 
there the word males ſhall be rejected, for there was no 
ſuch thing as an heir male, without ſaying of whole body; 
and, if by letters patents, lands were limited to V. N. and 
his heirs male; it is void, though it is otherwiſe in a will ; 
and the reaſon is, becauſe in a will the law ſupplies thoſe 
words, of his body, and that makes it a deviſe to him and 
the heirs males of his body, for heirs or heir male cannot be a 
name of purchaſe; but heirs males of his body may: Therc- 
fore, if there is no ſuch thing in propriety of ſpeech, as an 
heir male, without ſaying of vhoſe body, for that reaſon 
heir male of his body, or heirs males of itſelf, where the 
law will ſupply theſe words, of bis body, as it will in a de- 
viſe, may be a good name of purchaſe ; but yet the party 
who would take by ſuch a. limitation, muſt be ſuch a per- 
ſon as may be an heir by the common lau (5), and would 
take by that name. 


Deviſe of a re- 
mainder to his 
right heirs male 
muſt be intended 
right heirs males 
of his body. S. Q 
11 Mod. 189. 


3371 


See Counden v. 
Cierke, and 
Pibus v. Mitford, 


(5) The propoſition, that a perſon 
to take as heir male or female of the 
body, by purchaſe, muſt be actual heir 
at law, was recognized, and this caſe 
was cited as an authority, by Ld. Mac- 
clesfeld, in the caſe of Duxves v. Fer- 
rers, 2 P. Wins, 1.; it is allo main- 
tained in a note by Mr. Hargrave, to 
(9. Lit. 24. b.; but it was ruled 4 


OI 


the caſe of Nille: and Palmer, 5 Bur. 
2615., that a perſon might take as 
heir male of the body, by purchaſe, 


without being heir general; wheres 


upon Mr. Hargrave, in a ſubſequent 
note, guards the reader againſt incau- 


 tiouſly adopting his private ideas. 
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3. Lee ver/us Brace. 


[Mich, 8 Will. 3. B. R. 1 Id. Raym. 101. S. C. Carth. 
| 343. 8. C. 12 Mod. 101. S. C. 5 Mod. 266. S. C. Vide 
alſo Fearne C. R. 54. ] i rye ie, 


Feolfment to Aon was made to the uſe of the feoffor for life, 
the uſe of his 
Ii dn and his heirs, 


remainder to V. R., his fon and his heirs; and for 
and for want of vant of iſſue of him, then to the _ heirs of the feoffor: 
this would have been 


prove it to be ſo, do likewiſe prove, that it would be other- 
wiſe in a deed, as in this caſe. Sed per Holt, Ch. Juſt., 
Non allocatur, for this is but one entire ſentence of limit- 
ation, the intent whereof is very plain, and the rule of 
wy law is only, that an eſtate of inheritance cannot paſs with- 
| out words of inheritance; but there is no rule in law, that 
words of inheritance may not be qualified or abridged by 
ſubſequent words; ee e in this caſe V. R. hath only 
an eſtate-tail, though by deed, it being in one ſentence; 
for though the firſt words of that ſentence, (viz.) to his 
fon and his heirs, make a fee- ſimple, yet the ſubſequent 
words, (viz.) and for want of iſſue of him, make an eſtate- 
tail, by qualifying and abridging the firſt words, and in 
creating entails, voluntas donatoris obſervanda eft (a). 
(a) R. ac. Lit. Rep. 253, 285, 315, Lit. 21. a. Plowd. 541, a. Hob. 172. 
344. Cro. Car. 265. Vide ac. Co. Note to 1 f. Wis. 57. _ 


"ta Pibus verſus Mitford. 


1 Freem. 370, Fy a ſpecial verdict in ejectment, the caſe was: The 
n father being ſeiſed in fee, had iſſue Robert by the firſt 
372. 2 Lev. 75. $5 3 
Raym 228, 159, Venter, and Ralph and Jane by the ſecond venter; and he 
275. 2Mod. ac. covenarted to fland ſeiſed to the uſe of himſelf for life, re- 
. mainder to truſtees to ſeveral purpoſes, remainder to Jane 
Wheie an eftate for life, remainder to Ralph and the heirs males of his 
for lite (tail be body, and of his lands in V. (being the lands now in 
e fake 9h queſtion) to the uſe of his heirs males begotten on the body 
to a limitation of , his ſecond Dvife * The father died; and the queſtion was, 
the lands to the Whether by this limitation any uſe did ariſe to Ralph, who 
Ps Was his heir male by the ſecond wife? and adjudged that 
of his body, io as it did, becauſe his father had an eſtate for life in theſe 
55 os pays lands in V., not by expreſs limitation, but by operation 
cke in 2 Of law, Which being united to the eſtate limited to the 
Feaine's C. R. Heirs males of his body, makes an efate-taz]; now this 
49, (30. being in a covenant to fland ſeiſed, and no tranſinutation of 
poſteſian, (as it was in Gre/wo/d”s caſe, ) ſo much of the old 
ute which was not diſpoſed of by the covenantor, ſtill re- 
mains ia him, for there is nothing to take it out of him (6) 
(2) Co. Lit. 23. | 
(and 


3 Tales. 
(and ſo is Counden and | Cler#s caſe, and Bingham's caſe); 


jo that the old uſe being {till in the father, who was the 


covenantor, this gate for life ſhall be raiſed in him by 
implication of law, to preſerve and ſupport this limitation, 

(viz.) to the heirs males of his body, ſo that this is an eſtate- 
tail executed in him, and by conſequence after his death it 
ſhall be to Ralph his ſon, as a contingent remainder. 


F. Merrel ver/us Rumſey. 


BY a marriage-ſettlement and ue levied, Se, to the 
| uſe of huſband and wife for their joint lives, remainder 
to the heirs of the body of the wife by the huſhand to be 
begotten, remainder (the wife ſurviving the huſband) to. 
her for life, remainder to the right hcirs of the huſband ; 
per Curiam, This is an eſtate-tail executed in the wife; it 
cannot be a contingent remainder, becauſe that never is 
but in caſes where the particular eſtate may determine bę- 
fore the contingency happens. , 


1 Keb. 888. 
did. 247. Raym. 
127. Where an 
eſtate-t ul is exe- 
cuted, and where 
the remainder is 
not contingent. 
Co. Lit. 26. 
Harg. n. 3. 
Yelv. 131. 
Fearne C. R. 34. 
(24+) 


Tales, . 


* 


1. Cook's Trial, fol. 12, 13, 14, 15. 


AT the ſeſſions of gaol-delivery for the trial of Coat for 
high treaſon, the Court could not have a full jury by 
reaſon of defaulters, and the many challenged by the pri- 
ſoner; whereupon the Court adjourned to another day, 
and ordered another pannel to be then ready; it was ob- 
jected, that there ought to be a ales, and an habeas cor- 
| fora, to complete the number of nine jurors, who were 
already ſworn, for otherwiſe this record would be leſt 

3 Ft per Curiam, Wherever the jury is ſum- 
moned by a venire facias to try a particular ifſue, there 
may be a tales, becauſe there is a writ upon which it 
may be grounded; but where there is no venire factas it is 


Where the jury ; 


is ſummoned to 
try a particular 
iſſue, there may 
be a tales, whee 


not. Vide 2 Hal. 


Hiſt. Go 266. 


otherwiſe.z for there can be no zales but with an habeas . 


corpora to bring in the firlt jurors : Therefore, in the cafe - 


of oyer and terminer, though perhaps there may be ſuch a 
courſe, yet in commiſſions of gaol-delivery it cannot be; 
and it is very plain that it is not neceſſary; for in ſuch 


caſes the courſe is for the juſtices before they come to 


[ 339] 
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coutt, to ſend a written precept to the ſheriff generally, 

to return jurors againſt their coming in order to deliver 

the gaol; and out of thoſe pannels the jury is called ; and 

without any writ or precept in writing; and the entry is 

no more than thus; (viz.) that V. R., the priſoner, 

pleaded not guilty, ideo immediate veniat inde jurata, and 

this is always before iſſue joined, and therefore it is never 

» to try a particular iſſue ; and in this reſpeC the proceed. 
ings of oyer and terminer differ, that they do not ſend a 
general precept to the ſheriff before iſſue joined, but a par- 
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ticular precept after iſſue joined, to ſummon a jury to try 
: a particular iſſue, ſo that this is a precept in nature of a 
13 venire facias; upon which account, perhaps, a tales may 
3 be grantable: But here it is otherwiſe, becauſe there is 
f neither a particular venire facias, or precept in the nature 
6 | of one. V 
11 Raym. 367% 2. A tales is never awarded upon an indictment, unleſs 
f Rev. 49% by warrant from the attorney- general; but it is awarded 
py. 6 Mod, 246. x 4 a 9 „en 
1 Lev. 223 upon an information qui tam, c., becauſe of the intereſt 
f1 Any is never which the proſecutor hath in ſuch proſecutions (a). | 
58 warded on an 488. | \ 
71 indictment, unleſs there is a warrant from the attorney-general. 
14 f . | i FA 
1 (a) Ach and 5th Ph, & M. c. 7. 
i — —— | 5 
5 155 
1 IT 
J _ Taxes, 
b | Grand cuſtoms. 1. TH grand cuſtom of a mark and demi-mark on wool- 
| | fels and leather, and alſo priſage, (i. e.) one tun of 


| | wine before the maſt, and one tun behind the maſt of 
| every tenth tun, were due to the king by common law; 
© Cap. 390% and theſe are implied by the words re#e & antique con- 

ſuetudines in magna charta; but petty cuſtoms, or parvæ 


x | cuſtume, begun anno 31 Ed. 1., and were made perpetual 
| | by 27 Ed. 3. cap. 26. | 95 | 

Tonnage and 2. Tonnage and poundage is by an act of parhament z 

. and was never granted for any longer time than for one or 


two years, till the 31 Hen. 6., when it was granted to that 
king for life; and not only for the ordinary defence of the 

ſea, but that the king might have a ſtock of money always 

ready for that purpoſe, c. END | 
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action upon a wager, in which the queſtion was, whether 


Caxes. 


3. Brewſter ver/us Kidgell. 
Hin. 9 Will. 3. B. R. 1Ld. Raym. 317. S. C.] 


THIS caſe is reported in 1 Salk., but more clearly, and x Salk, 198. 8.C; 


yet more at large, as followeth, (viz.) It was a feigned 


the plaintiff might deduct 4s, in the pound, being ſo 
much charged on the lands by the ſtatute 4 & 5 Will. 3., 
and power given to deduct it, with a proviſo not to alter 


TY or agreements between the parties. 


he jury found that R. Lang ford being ſeiſed in fee of 
theſe lands, did, in the year 1649, grant a rent-charge of 
401. per annum, iſſuing out of the ſame to the grantee and 


Ber heirs; and on the back of this deed there was this me- 


morandum indorſed, (viz.) That it is the true intent and 


meaning of theſe preſents, that the grantee and her heirs ſhould 
be paid the ſaid rent-charge, without deduction for any taxes for 


the rent or lands therewith charged; and afterwards by ano- 


ther deed. he covenanted to pay it free from all taxes : Et 


per Holt, Ch. Juſt. 5 

The word taxes, generally ſpoken, with reference to 
any freehold, or where the ſubject matter will bear ſuch 
reference, ſhall be intended “ parliamentary, and this prop- 
ter excellentiam, but there are other taxes not parliamentary, 
ſuch as are for repairing churches; taxes impoſed by 
commiſſioners of ſewers; and generally, any + impoſition 
which takes away part of a man's goods or rent, may pro- 


perly be called a tax. 


# 


England, and returned into the Exchequer, and this be- 


The ancient way of taxing was by tenths and | fefteenths, 


then by /ub/edies, afterwards by royal aids, and at laſt by a 
pound rate; the former were all upon the perſon and the 
perſonal eſtate, and were much the ſame ; but the laſt 


was upon /ands and rents. | | 
Anno 18 Ed. 3. a valuation was made of all the in 


came the ſtanding rule far taxing cw town, (viz.) when 


a tax was given, the officers of the Exchequer preſently 


knew to how much it amounted for every town; and the 
inhabitants taxed the landholders and occupiers of lands 
and they were charged and paid their proportion, though 
they held at a rack-rent. | 


Of raxes, ſub- 


ſidies, and aſſoſſ- 


ments. 


* 34 H. 8. 
Quinzeſme 9. 


T 2 Inſt, 532, 


2 Init. 76, 77. 


11 H. 4, 35, 36. 


Br. Quinzeſme 9. 


he firſt ſabſdy was granted anne 432 H. 8.; and this t Cap. 50. 
was a tax upon the perſon, both for his lands and goods, 


and payable by him where he lived ; and this continued 

About two years afterwards, (viz.) anno 17 Car. 1., 
the firſt aſe/ment was made upon lands and rent, accord- 
ing to a found-rate ; and by this and other ſtatutes: there 
FEY | 1 4 | was 


till the 15th year of Car. 1. 


340 
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. was a clauſe for the tenant to deduct the taxes; and fo it 
was in the gone: 1642, 1644, 16593 and when by the 
agreement of the parties the taxes were not to be deducted, 
there was uſually a clauſe in all deeds for that purpoſe, as 
it was in this deed, and at that time that there ſhould be 
no deduction for taxes; ſo that if this covenant or meme 

randum had been made in the year 1640, it would not 
have extended to thoſe taxes, becauſe there were no ſuch: 
then in being, or known in the law, and therefore could 
not have been foreſeen by the grantee without a prophetic 


ſpirit 3 but being frequent and in uſe when this deed was 


made, he muſt intend that the rent-charge ſhould be free 

from theſe taxes; otherwiſe he intended nothing by this 

memorandum and the other deed. | ; 
Mod. Cafes 305 4. The defendants were indicted for a bense (irg | 
ahl of taxes for that being aſſeſſors and collectors of the public taxes 
miſdemeſnor, in ſuch a pariſh, they aſſeſſed ſome too high, and omitted 
| others, and yet they leyied the money on thoſe who were 
omitted, and converted it to their own uſe, for that their 
names were not ſet down in their books; and being oon- 
victed, and coming now to receive judgment, it was 
moved, that no corporal puniſhment might be. inflicted. 
on as: becauſe the crime. was not of an infamous na- 
ture: Sed per Curiam, they were adjudged to the pillory 
in the county where the crime was committed; and that 
the marſhal] ſhould carry them down, and a writ ſhould 
go to the ſheriff to alen him in che execution of this 
ſentence. | 


Lender, 


Sid. 13. Refyſal, I. WHERE a 1 Tl and refuſal is K A it is the 
where traverl- refuſal which i 1s traverſable, and not the tender; 
able, Sig. 364. for it is that makes it a payment in law, and not the 
2 Vent. 109. tender; and wherever the demand is certain, or a certain 
3 ſum chained 5 in the declaration, there a tender and refuſal. 
is a good plea; and a tender i is not well pleaded n 
a refufal. 
2 Salk. 623. 2. Debt upon bond conditioned to pay 121. on the 
Nay 687 rag 1cth of. Arg. and on the 15th of Feb., b y equal portions ; the 
> Vent. 10 defendant pleaded, that on the 15th of Auguſt there was 
Where a tender 61. due, which, on that very day at B. obtulit ſolvere, and 
ohne e fter *® read d afterwards, (viz.) on the 
was ever after“ ready to pay; and afterwards, (viz.) 


out a refuſal 
| Ee I 5th day a December, he * pay it to the plaintiff, Who 
* [ 342 ] . accepted 


Tender. 


accepted it; and upon a demurrer to this plea it was ad- 

judged ill, becauſe the defendant pleaded a tender without 
à refufal to accept; and his accepting it afterwards will 
not help; it is true, if there had been a certain place of 


ayment mentioned in the condition of this bond, and 
the defendant had ſhewed that the plaintiff was not there 


ready to receive it, this might be good, but here was no 
certain place appointed. 8 12 


* 


accept, it is not 
good, unleſs a 
certain place of 
payment is ap- 
pointed, 


3. In debt for rent, the defendant pleaded in bar, 3 Lev. 104+ 


_ that he paratus fuit at the day and place, &c. to pay it, 
and that ever ſince he hath been ready, & profert hic in 
Curia the rent, and ſo petit judicium de damnis; and upon 
demurrer to this plea it was objeCted, that it was ill, 
becauſe the time and place of payment being certain, it is not 
good. to ſay ſemper paratus fla, without alleging, that 
obtulit ſe folvere, and adjudged accordingly. . 
4. Debt for rent, the defendant pleaded, that he was 
at the houſe on the day, &c. for an hour before /un-fet, and 
ſtaid there on the ſame day till ſun-ſet, ready to pay the 
rent, and that nobody was there to receive it; and that 


12 Mod, 353. 

2 Lev. 209. 
Where the time 
and place are cer- 
tain, ſemper pa- 
ratus is not a 


good plea, with. 
out alleging ob- 


tulit ſe ſolvere. 


Raym. 418. 
Where ſemper 

patatus is a good 

plea without a 
tender. 


ſince that day he always was, and yet is ready to pay the 
ſame, & denarios illos idem defendens hic in Curia profert- 
parat. fore ſolvend. eidem (the plaintiff) A illos de codem (the 


defendant) accipere velit & hoc, c. And upon a de- 


murrer to this plea it was objected, that the defendant 


did not plead a fender at the day, but only that he was 
then ready to pay the rent: Sed per Curiam, the plea is 
good without a fender, but it had not been ſo in an action 
of debt on a bond, for there a tender muſt be ſet forth to 
ſave the breach of the condition. 


5355 Lancaſhire verſus Killingworth. Xt 


[Trin. 13 Will. 3. B. R. 1 Ld, Raym. 686. S. C. Comyns 


THERE is a ſhort note of this caſe reported in 2 Sall. 

by the name of Lancaſhire verſus Killegrew, but the 
caſe was thus: . In covenant, the plaintiff declared, that 
the defendant's teſtator covenanted with the plaintiff, upon 
two days notice, at any time within one year, to accept 
IDoo/l, joint ſtock of the Hudſon's Bay company, at the 
Hudſon's Bay houſe; and that upon the transfer thereof he 
would pay the plaintiff 2000 J.; the plaintiff avers, that on 


the /econd day of Novemb.,,&c. he gave notice to the de- 
fendant to come on the fourth day of November, (which 
was within the year) 7 the Hudſon's Bay houſe, and then 
there to accept the transfer of 1000/7. ſtock, and that the 
plaintiff vas ready there, and offered to transfer it, but 
the defendant did not accept it, neither had he paid o | 

5 8 2000 4. 


12 Mod. 530 
533. 2 Salk. 623. 
S. C. Where the 
place and time 
are certain, it 
muſt be ſet 

forth in the 
pleading at what 
time he came, 
and how long he 
ſtaid, 


[ 343 7 


1 


N 3 * — . 3 
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2000. Upon a demurrer to this declaration, Holt, Chief 
Juſtice, held, that if the tender had been well ſet forth, 
the plaintiff would have a good title to the 20004. for if 
he hath done all which he can do, in order to accompliſſi 
what he had agreed to do, it is as effectual and ſufficient as 
if he had actually transferred the ſtock. But here the fender 
is not well pleaded; for where it is pleaded at the place 
appointed, as in this caſe it was at the Hudſon's Bay houſe, 
and no one there to accept the transfer, he ought to ſhew, 
at what time he wwas there on that day, and how long he flaid; 
for he ought to ſhew that he had done his utmoſt endea- 


4 Velv. 33. vour to accompliſh his agreement: It is true, he need not 


ſet forth, that neither the defendant, nor any body elſe in his 
behalf, was there, becauſe it ſhall not be intended that an- 
__ *_ other was there for him; but if the truth was ſo, it muſt be ſet 
Cro. 754 forth on the other fide: Now, as to the time, it is the laſt 
Or. 1. time of the day which the law appoints for a tender, but yet 
ni dt ſo late in the day but that there may be time enough for 
the execution of the agreement in what is tendered: Now, 
in the principal caſe, the ſtock can never be transferred 
but when the Company's houſe 1s open, and that is uſually 
at ſet hours, as at ten of the clock in the morning; there- 
fore the plaintiff ſhould have ſet forth and averred the 
uſage of the Company, and that he came at the proper 
time, and ſtaid there till after the houſe was ſhut. | 


6. Giles ver/us Hart. 
[Mich. 9 Will. z. 11d. Raym. 264. Carth. 41 . 


2 Salle. 642. In TH caſe is reported in 2 Salk., (which ſee there,) to 

Lebt on 3 - which may be added the opinion of the Chief Fuftice 

a day, there a Holt in this caſe, (viz.) In an indebitatus afſumpfit for 

tender on the® wares fold and delivered; the defendant pleaded a Zender 

* em on ſuch a day, and that he hath been ready ever ſince to 

good plea, but pay, c., and upon demurrer to this plea he held, that 

not in aſſumpſit. where an action of debt is brought upon a bond con- 

| ditioned to pay a certain ſum' on a certain day, there a 

tender at the day, and that he hath been ready ever ſince 

to pay, is a good plea; but it is not ſo in afump/it; for 

though he might be ready to pay ever ſince the tender, 

et that being after the promiſe made, and probably after 

it was demanded to be paid, it is not good, for it not 

being paid, the promiſe is broken, ſo it is likewiſe in debt 

upon a ſingle bill; therefore in theſe caſes the defendant 

muſt plead ſemper paratus: He held, that in an action 

[ 2 441 of debt tender and refuſal might be pleaded in bar of the 
damages, but not in bar of the action, for the debt {till 

remains: That in aſſumpſit a tender likewiſe might be 

pleaded in bar of the damages; but of this there _ 

| | een 


.»% 


Term and Uacation, a 
been ſome doubt, for he held, that in ſych Caſe the D | 
whole demand being in damages, a plea in bar to the yer 300. by 
damages goes in bar to the action; therefore he ſaid he | 
ſhould favour any courſe to help a defendant in ſuch caſe, 
as by allowing him to bring a ſum of money into court, 
and praying judgment, de ulierioribus damnis, or by con- 
feſſing damages to ſo much, which he is ready to pay, and 
pray that the plaintiff 'may proceed at his peril, 


7. Horne ver/us Lewin. 
Trin. 1699, B. R. x Ld, Raym. 639. 8. C. 


I avowry for rent, the plaintiff replied, that he was 2 Salk. 583. S. C. 
ready upon the land on the day of payment till /un-/er, 2 
and no one was there to receive the money, and that he „ e 
is ſtill ready to pay it, and ſo petit fudicium & damna, de de damnis. 
this was adjudged naught; but if it had been petit judi- ee 33 
cium de damnis, it had been good, for his being ready to e eg 


pay excuſes the damages, but doth not bar the other of Hob. 207. 


his rent. * 
1 Tenor. See Libel, 2. 


Term and Uatation. [3451 


1. A Recovery was ſuffered on the firſt day of Micbael. Sid. 229. Where 
mat term, about eleven of the clock. in the morning, Rn 0 
and the recoveror died in the ſame morning about two R. ac. Shelly's. 
hours before; yet this was adjudged good, for the writ. caſe, 1 Rep. 93. 
was returnable three days before, and the judgment. ſhall — Wu 
relate to that day. 8 TY pet Wynne, 1 Wilſ. 35. 2 Cruiſe 59s 
2. The eſpoin- day is the firſt day of every term in re- 1 Cro, 102, 
ſpect to legal proceedings, and judgments ſhall relate to 
that day, and not to the quarts die pot; but if a man is 
bound to appear, or to pay the money on the firſt day of 
the term, func Joquimur ut vulgus, and then the quarto die 
elt is the firſt day. | | 
7 ye 3. St. 
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347 ©... -  Tane.: 
2 Cro. 16. 3. St. John's day, non ft dies juridicus, and therefore 
the judges never ſit on that day, unleſs it happens to be 


£ 


| he RT an: of fe Hrs os ds cs 
1 Roll, Rep. 29, 4. If the next Friday after Corpus Chriſti day happen 
| to be on Mid/ummer-day, yet that muſt be a hall-day, 
though otherwiſe it would not, for the Friday next after 
Corpus Chrifti is appointed by the ſtatute to be, the firſt 
day of Trinity term; and if this be not reckoned, the 
term would not begin till Friday in the next week fol. 


lowing. . 


” wy 


3 L 


3 


1 


13461 Time. Ses Iflues joined, 1. 


* 8 — _ 


1. Scott verſus Hogſon. 
FTrin. 11 Will. 3. B. R.] 


Afumpfit to run 1 UMPSIT to run a horſe at /uch time and place as 
ws pa — the plaintiff ſnould appoint, and the plaintiff declares, 
tiff ſhall appoint, that he did appoint ſuch a day, it was doubted, whether 
and he ſets forth this was appointing a time, which is more certain and de- 
dur Pfarr terminate than a day: But per Curiam, by appointing a 
e day the law will ſupply the reſt, and fix it to the moft 


uſual and convenient time of that day, 


- 2. Davy verſus Salter. 
(Mich. 3 Annz, B. R.] 

Nod. Cafes, 230. . Writ of inquiry was executed in tres ſeptimangs Trin. 

6 Selk. 626. A (which was on Sunday the 13th day of June ), and the 

| writ was returned to be executed on the 14% day; and 

upon a writ of error brought it was inſiſted, that the 

*x Cro. 275, court could not take notice of 2b * days of the month, if 

gn herd they did, then + Sunday ought not to be reckoned, but 

308. Ver. 140. Monday inſtead thereof; that if Sunday be the firſt day of 


595. Yelv. 140. . 
F 1Cro. 11. the term, all judgments will be on a Sunday. Et per Holt, 


_ 2 Cro. 16. Ch. Juſt., If Sunday happen to be the quarto die poſt, it 


muſt of neceſſity go to the Monday following; and ſo it is 
of eint, for they cannot be held on a Sunday; and as to 
the relation of judgments to the firſt day of the term, it 
can only be to the firſt juridical day, and all'guindenas & 
oFabis are excluſive. In this court the entry is, die Lune 

1 ES | proxima 


\  Tithes, „ 


Proxima poſt, &c., which is incluſive; in the Common 

Pleas the entry is, a die, &c., and yet that is incluſive of 

the day; and he was of the ſame opinion ag in Harvey 

and Broad's caſe. W . 
3. Submiſſion to an award by bond dated 12 Septemb., Styles 382. 

fo as it be made within fix days after the date of the Lach. 14. 
bond, and it was made on that very day on which the | 

bond was dated. Et per Curiam, It is good, becauſe 

that day ſhall be incluſive, and be taken to be one of the 

ſix days. | | FRG I 

4. Moved to quaſh an indictment upon the fatute Sid. 186. 4Mod. 

13 H. 4. cap. 7., for a riot, becauſe inquifition was not 92: Computation 

taken within a month, (viz, 7wenty-eight days after the to the . 
offence committed, which is expreſsly required by the * [ 3 471 
ſtatute : Sed per Curiam, The time ſhall be computed, $f 

not according to rwenty- eight days, but according to Talen- | 

dar months (a). 3 to. 


(a) Mr. Hawkins ſays, upon this month, or twenty-eight days, unleſs 
ſubject, that it is not clearly ſettled, otherwiſe expreſſed. There are many 
whether the month muſt be reckoned other authorities to the ſame effect, for 
according to the computation of a lu- which vide Cam. Ann. B. But in ec- 
nar or a ſolar month. Book 1. ch. 65. cleſiaſtical proceedings or ſtatutes re- 
J, 31. But in 2 Comment. 141., it is lating thereto, the month is computed 
ſaid, that a month in law is a lunar by the kalendar. Lid. 


Tithes. 


— 


N. 


Is AL L things titheable which grow from the earth im- What ace predial 
mediately, either as a natural product thereof, or tithes. Vide 
by the induſtry of men, as corn, hay, auood, herbs, &fc., * nn 
are called predial tithes. FF £4 | | 
2. But thoſe which do not ariſe immediately from the what are mixt 
earth, as cattle, &c., and which are not the product tithes. | 
thereof, but are nouriſhed by it, the tithe thereof is 
called mixt tithe, e 
3. But perſonal tithes are from and in reſpect of the What are per- 
labour of men, BE 5 55 ſonal tithes. 


4. All ſmall ooog, under timber, and likewiſe tim- Wood and trees. | 


ber, when cut down under twenty years growth, is called 


 ſlva cædua, and titheable 3 but timber-trees, after twenty 


years growth, are not titheable, neither are the /2ppings or 
the bart, or the boughs of ſuch trees titheable, becauſe 


part of the trees themſelves. Th | | 
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30%. Hud. 101. 


Sylva cxedua, g. Sylva cædun cut down to /ell ſhall pay tithes, but 
where pays ot, hot to burn in the houſe, or to repair the ſame, or to in- 

* Cloſe, or td enlarge the houſe for neceſſary habitation. 
x Roll. 637- 6. If a coppice is cut, and the tithes paid, and after- 
2 up wards the roots are grubbed 2 not pay tithes, 
n 3 are parcel of the inheritance, and of the 


Oro. El. 457. 7. Timber-trees mortuæ, aride & putride, pay no tithes, 
Trees more than for being once diſcharged by being upwards of twenty 


— 8 years growth, they ſhall be always diſcharged. 

tithe. | ITY | 5 : | 

Diſcharge of 8. * Tithes may be diſcharged three ways, either by real 

tithes, compoſitiott, de modo detimandi, or by 8 (2.) By 
( 2.) Or by grant. 


* [ 348 ] a general e de non deciman | 
Jones 368. Hob. 9. A diſcharge by real compoſition de modo decimandi is 
307. Diſcharg® where money or land is enjoyed by the parſon, time out 
mandi. ol mind, in lieu of his tithes; in this caſe the law always 
intends a contract, or original bargain, and this is a 
charge which runs with the land, and whereof any lay 
owner ſhall take advantage, for the modus is become the 
. tithe, and the very tithe in ſpecie is extinguiſhed. | 
Jones 368. Cto. 10. (2.) A diſcharge by preſcription in non decimands 


2 Wo 15. is a privilege only incident to ſpiritual perſons; for as 


Diſcharge by pre- they are only capable of tithes in pernancy, ſo they only 


ſcripuon. can diſcharge themſelves by a general pre/cription in non 
decimando, this is therefore a perſonal privilege which doth 
not run with the land, ſo that if it be conyeyed over, 
tithes muſt be paid in ſpecie. | 


| Diſcharge by - 11. (3:) A diſcharge by grant, and this is either to pars : 
| grant, ticular perſons or corporations by the pope's- bull, or to whole 


orders of men by act of general council, as to the zemplars, 
hoſpitalle: s, ciſtertians, &c.; and this privilege is alſo per- 
ſonal, and cannot paſs from one perſon to another; ſo that 
if the land be conveyed over, or reverting to the founder, 
the alienee and the heir of the founder ſhall pay tithes. 
ny the ſtatute 12. Now theſe perſonal privileges are to be conſidered 
27 fl. 8. as they ſtand affected by the ſtatute 27 H. 8., by which 
ſtatute all abbeys, c. under the yearly value of 2007. per 
annum, are given to the crown; becauſe there is no clauſe 
in that ſtatute to revive and fave all perſonal privileges 
belonging to the abbeys, &9c., therefore they are deſtroyed 
and extinguiſhed, + | | 
By the flatute 13. By another ſtatute 31 H. 8., all abbeys, &c, above 
31 H. 8. the value of 2001. per annum, are likewiſe given to the 
| king, and in that ſtatute there is a clauſe to revive and 
preſerve all former privileges. <7 | 
1 Cro. 423. 14. Therefore theſe, whether diſcharged by preſcrip- 
Jones 368, Hob. ian, grant, or compoſition, in the hands of former owners, 
continue in the ſame manner diſcharged of tithes in the 
hands of the king or his patentees. e | 


. Trade. 5 | 349 


45. Wharton verſus Leſle. 
[Trin. 5 Will. z.] | 


- 1* 2a pariſh. conſiſting of 700 acres of arable, and 7oo ; Lev. 36s, 
| 183. 


acres of paſture lands; there were twenty-ſix acret fowed 4 Mod. 
with flax; adjudged by three Judges, contra Holt, Ch. Juſt., 64g ie 
that the tithes thereof belong to the vicar as a ſmall tithe, Moor Red | 
being ſo in its nature; but the Chief Juſtice held, that the Owen 74. 
nature of the tithes depends upon the nature of the thing . 364, 
2 and not upon the nature of the place where it is 
_ zowhh, 
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1. Mayor of Wincheſter ver/us Wilks. 
s {Paſch. 4 Annz, B. R. 2Ld.Raym. 1129. S. C.] 
T* corporation of Winchefter declared upon a cuſtom, Mod. Caſes 21, 


that it was not lawful for any perſon to exerciſe a 1 S*|k-203- 8. C. 


Whether tuch 2 


trade there, except homines liberi gilde mercatoriæ civitatis corporation hath 
illius, &c. Et per Curiam, it was agreed, that ſuch a gilda mercatoris, 


cuſtom in London might be good, becauſe their cuſtoms 
are confirmed by many acts of parliament ; but it was 
doubted, whether ſuch cuſtom was good in any other city 
or borough, for ſince the defendant is at liberty to live in 
that place, it is unreaſonable to reſtrain him from uſing a 
lawful means for his ſupport and livelihood : However, 
per totam Curiam, this 3 is naught; for non 


conſtat, that the corporation hath gilda mercatoria ; and it 
doth not appear whom the homznes liberi de gilda mercatoria 
are; ſo they may be the whole corporation, or ſome part 
of them; and anciently the king's grant to have gildam 
mereatoriam, made them all a corporation, (viz.) all the 
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2. Bridget Glaſs's Case. 
(Mich. s Wil. z.] - 


4 


® Cap! par. 7. SHE was indicted beſore commiſſioners Foyer and termitier 


Informition I at the Old Bailey, on the flatute 1 & 2 * Ph. & Na., by 


—_—— be which It 18 enacted, That no perſon living in the country Sali 
proper county. Hell any haberdaſhers wares by retail, in any city or toxun cor- 
2 _ porate, except it be in open fairs, on pain of forfeiture for every 
offence, Gs. 8 d., and of the wares ſold ; the one moiety to the 

ng, the other to him who ſhall ſeize, and ſue for the ſame in 

any of the king's courts of rgord, by bill, plaint, debt, inform- 
ation, or otherwiſe, &©c. : And that the defendant did ſell 
| haberdaſhers wares, &c. contra formam flatuti : Mr. Northey 

| moved to quaſh this indictment, upon the authority of 
+ 6 Rep. 19. + Gregory's caſe, and of + Farrington's caſe, becauſe thoſe 
4 x Ero. 23. words, (viz.) The king's courts of record, extend only to the 
courts at Weſtminſler : Et per Curiam, It is true, juſtices of 
peace have not any juriſdiction in this caſe ; but it hath 
been ruled fince Gregory's caſe, that juſtices of oyer and ter- 
miner may determine this matter by way of indiiiment, 
though not by information : But ſince the ſtatute hath pre- 

| Vide 2 Burr. ſcribed a particular way to recover the forfeiture, (viz.) 
799: by action of debt or information, without mentioning an 
indictment, therefore the defendant is not indictable upon 
LD T4 this ſtatute; for which reaſon this indictment was quaſhed. 


3. Mary Reed's Caſe. 


lodidment for .@ HE was indicted for uſing the trade of a linen-draper at 
uſing & trade, ; B | h . { d 71 t that 
ee e not having ferved even years apprenticeſhip to that 
trade; the caption was ad generalem ſeſſtonem pacts tent. 
coram majore and burgeſſes of Bridgwater, infra burgum de 
Bridgwater ; it was objected, that an indictment for this 
offence cannot be taken at a /e//ons of a town-corporate, but 
only at the general quarter: ſeſſions of the county, and this by 
virtue of the ſtatute 21 Eliz.; and even in that caſe it will 
not be ſufficient to ſay, ad generalem ſefſionem ; but ad ge- 

reralem quarterialem ſiſſionem pacts, &c. 


= ay 4. The King verſus Hicks. | 
-720 | Mich. 4 Will. 3. B. R. 


7 Salk. 373. JNFORM ATION was brought againſt the defendant 
2 upon the ſtatute g 5 Eliz. for uſing the trade of, Wc. 


not being apprentice to it for ſeven 'years;z the informa- 
"Me: tion 


| ds Ms. 8 


Traverſe, 351 
tion was brought in this court, and the uſing the trade 
was in York/bire. Et per Curiam, This information will Sid. 303. vide 
not lie here, becauſe by the ſtatute 21 Fac. it muſt be oe n 
1 in the proper county, and all informations againſtt 
the form of the ſtatute will be void. > 


5. The Queen ver/us Eliz. Franklyn, 


HE was indicted at a guarter-/e/ions of a borough, for 1 Sk. 370. 
exerciſing a trade, not — * pod — ap- — — 
prenticeſbip, and Mr. Eyre moved to quaſh it, becauſe the ception. 
proſecution was C not] commenced a year after the offence ® Mod. 220. 
was committed, Et per Curiam, Upon view of the ſtatute 
of 5 Eliz. where a moiety of the forfeiture is given to the 
informer, he muſt proſecute within the year; but the 
een's ſuit is not confined to the firſt year (a), but ſhe 
all have another year, where the forfeiture is diſtributed 
by moieties, and in ſuch caſe, where the party neglects 
the firſt year, ſhe ſhall-have the whole. | RE 
6. A pippin-monger is no trade within the ſtatute 5 Eliz., 1 Roll. Rep. 196 
but a brewer is, quere of an upholſterer; but plowing and 1 i 
digging are not trades within the ſtatute, for it is not mat- 326. 2 gale 
ter of kill, but of ſtrength | kk, 1 wy Nr 
within the ſtatute, what not. Vide x Hawk. 6th edition, page 565. Com. Trade, D. 5. 


(a) The queen has two years after is given, two years after the expira - 
the offence, if no ſhare of the penalty tion of that allowed to the informer; 
is given to the informer ; if ſuch ſhare 31 El/iz. ch. 5. | | 


7 þ ; By 


Traverſe, 


1. Anonymous. 
/ 5 [Hill. 1 Annæ. ] 


PHE defendant was ſued by the name of John, and Where a traverfe 
he pleaded, that he was baptized by the name of Ben- 3 | 
jamin, and traverſed, that ipſe idem Fohannes was ever 4 1 > 
known by the name of John; and upon a general de- 15. 4 Mod. 347. 
murrer to this plea, per Holt, Ch. Juſt. This traverſe is re- ple map 15, 
pugnamt in itſelf, and very immaterial, for it had waived. hog. OSS: 
the precedent matter of bapti/m, which was well pleaded, 2 Show. 394 
Vor. III. 5 2 | | and 
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352 Craverte. 


and was now become the ſubſtance of the plea itſelf; for 
now the iſſue muſt be by what name the defendant was 
called or known, and not by what name he war baptized, 
1 Salle. 6, 1 Whereas he ought to have relied on his name of baptiſm, 
Vide Rep B. R. and concluded with it without a traverſe, for a man can 
Ta: Hard. have but one name, therefore it implies a negative in it- 
< ſelf, without ſaying he was never known by the name of 
Jo, Ws, 5 . 8 


* 


2. Bullen venus Benſon. 
(Mich. 10 Will. 3. B. R.] 


Where a plea is DE BT upon a ſheriff's bond for an appearance, dated 
e 20 Nov., 9 Will. 3., conditioned, that the defendant 
* Salk. 6239, fhould appear in B. R. die Lune prox. poſt quinden. Sancti 
Martini, &c. The defendant pleaded the ſtatute, and 
that the bond was primo deliberat. by him 30 Novemb., and 
that he was then taken and arreſted by the plaintiff by a 
Vide 1 Wil. 81. writ returnable in Michaelmas term, &c. in B. R., and be- 
2 3 122: ing fo in cuſtody the plaintiff took this bond, & hoc para- 
mae 49%  ' rus oft verificare. And upon a demurrer to this plea it was 
5 adjudged ill, for when the defendant had pleaded, that 
1 Brownl. 104. the bond was primo deliberat. on the 30th day of November, 
he ſhould not have reſted there, but have traverſed, that 
he delivered it on the 20% day of November, according to 
| _ - »  Pelverton 138., for here the date is material; for ſuppoling 
1 Lev. 196. the arreſt was before the return of the writ, and then 
Sid. 301. 2 Keb. after the return the plaintiff took a bond antedated ; this 
ros, 109, 300. hond is void, becauſe the defendant was legally in cuſtody 
for want of bail, and ought to have been kept in cuſtody. 


* 


a 


Ju Beats 'ver/ar Simpſon. 
[In C. B.] 


Virtute cujus H E caſe was, . Two habeas corpora were pleaded, 
1 I and both of different ze/te and Wee the he ſide 
Lutw. 6322 Teplied, that he was brought up virtute of the firſt writ 
ab: Hoc, that he was brought up virtute of the other writ; 

and per Treby, Ch. Juſt. a virtute cujus is never traverſable, 

x Salk, 12%, becauſe it is not a poſitive allegation, but only a deduc- 
tion or inference from another matter. So is a pretextu 
cupus, and vigore cujus, and per quod, Ec. for theſe things. 

Nec augent nec diminuunt fed confirmant tantum. Powell, 

Juſtice, agreed that virtute cujus was in many places no 

more than a bare inference ; but ſometimes, when it took 

in matter of fact, then it ſignified ſomething by way ot 

Js ST | _ allegation, 


pr OY Traverſe. 2 5 5 128 


allegation, whereupon, c. and then it is traverſable, and 

it may ſo happen that nothing elſe is traverſable. | 
Suppoſe tu 9vrits are taken out againſt V. R. of the [ 353 ] 
ſame zefle, but of different returns, and at the different 

ſuits of A. and B., and afterwards A. procures a warrant 

by. which . R. is arreſted, and he gives a bail- bond, and 

in an action of debt brought on this bond, the condition 

whereof was for the defendant to appear die, &c. he (the 
defendant) pleads the ſtatute, and that he was then in 

the cuſtody of the ſheriff, by virtue of a writ returnable 

on another day; the plaintiff may reply, that he was in 
cuſtody, c. by virtue of a writ returnable, as in the 
condition of the bond, & non virtute brevis prædict. in 

placito defendentis mentionat.; quod fuit conceſſum per Nevill 

& Blencow, Fuftices : Quere tamen, for this is contrary to 


Greenvill's caſe, and againſt the opinion of Hale, Ch. Juſt, 


4. Anonymous. 
[rasch. 9 Will. z. B. R.] 


| W H ERE a matter is confeſſed and avoided it need not Where a matter 


. | is confeſſed and 
be traverſed. In replevin the defendant avowed, for avoided, it need 


that V. R. was ſeiſed and made a leaſe to him (the de- not be traverſed. 


fendant) for one year, and ſo juſtified the taking, Cc. Comyns, Pleade 


damage. fenſant. The plaintiff replied, that true it is, that e Þ+ 3+ 
I. R. was ſeiſed, &c., but before he made a leaſe to the 
defendant he made another to the plaintiff, which is {till 
in being, and not determined; this is ſufficient without a 
traverſe, becauſe the title of the defendant is confeſſed and 
avoided ; but if the plaintiff had traverſed the leaſe of the 
defendant, it would have been good upon 2 general de- : 
murrer, being only in the nature of a double plea ; but ©'% Fl 6724 
5 . | 2 Cro. 86. 
upon a ſpecial demurrer it.had been naught. Hob. zai. 
5. That the inducement to a traverſe ought always to Cro. Car. 264, 
contain ſufficient title, but it is not material whether the 265, 336. Ine 


| f d t 
matter is true or falſe: Now the reaſon why the induce- eee 


ment ſhould contain a title, is becauſe a man ought not to to contain a ſuf- 


deny the title of another, without ſhewing colourable title felent title. 
in himſelf; for if the title traverſed be found to be ill, 

and no colour of right or title appears for him that tra- 

verſed that title, then no judgment could be given. 


But the inducement to a traverſe can never be traverſed, Inducement to a 


; | _ . ot 
becauſe that would be a Zraver/e after a traverſe, which 1 


would be not only infinite but abſurd, becauſe it would Cre. Car. 442. 


be to quit his own title, and fall upon the title of another. Lat. 1630. Lut. 


11 t. Hard. 69. 
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6. Groenvelt verſur Burwell & al. 
[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 213, 454. 8. C. 


Comyns 76. S. C.] | 
Ave 265, TP HERE are ſome ſhort notes of a caſe between theſe 
a b e e 1 parties, but upon other points, in “ 1 Sa/k., but the 


8. C. Where the Caſe was thus: . In treſpaſs and falſe impriſonment for 
legality of a war- an affault, beating, wounding, and impriſoning him; the 
ile, it i il. in defendant as to the beating and wounding, pleaded not 
vide a Bl. Rep. guilty, Et quoad reſiduum tranſgreſſion., &c, he ſet forth a 
776. 1 Sand. 23. power in the College of Phyſicians in London to examine and 
commit for ill practice in phyſic, and that they adjudged 
the plaintiff guilty de mala praxi, &c., and fo they made a 
warrant to the defendant to arreſt him and to carry him to 
| Newgate, by virtue of which warrant they did arreſt the 
. plaintiff, Sc. Due of eadem refid., Wc. The plaintiff | 
proteftando againſt the power, for plea ſaid, that the de- 
fendant arreſted him de injuria ſua propria, & non virtute 
warranti pred.z and upon demurrer to this replication it 
was adjudged ill, for the traverſe doth not deny that there 
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'n | was ſuch a warrant, but the legality of it, and that the 
=_ | plaintiff was not taken by virtue thereof, which implies, 
\ | | that he might be taken for ſome other cauſe, and if that 
N 21 H. 6. fo. 5. was his caſe, then he ſhould have pleaded it ſpecially, and 

| * ſhew for what cauſe he was taken: Now by this replica - 


tion it may be intended, that the warrant was after the 
arreſt, and that there was no ſuch warrant, therefore he 
ſhould have traverſed ab/que hoc, that there was a warrant, 
or abſque hoc, that it iſſued before the arreſt, and then a 
matter of fact (from whence a queſtion in law might 
ariſe) would have been put in iſſue, and not the legality 
of the warrant, which is matter of law. | 


e * 
— A 8 _ LON 
hay — E ET 1 


7. Radborne ver/us Kennadale. 
[Mich, 4 Jac. 2. Rot. 640.] 


In treſpaſs and in N replevin, the defendant made conuſance as bailiff to 
. Sir A. B., ſetting forth, that he was ſeiſed in fee of the 
ed, it mutt be place where, &c., and ſo juſtifies the taking the cattle da- 
traverſed. Cro. mage-feaſant. The plaintiff in his replication confeſſes the 
chant 165. ſeiſin of Sir A. B. the ſon, but pleads, that his father was 
Ne Eine 0 c. in fee, and made a leaſe to . R. for three lives 

, of the place where, Wc. ; that V. R. was dead, and that 

V. V. entered as occupant, and made a leaſe to the plain- 
tiff; and upon a demurrer to this replication in bar, for 


that the plaintiff had not traverſed he ſeiſin in fee of the ſon, 
„„ it 


* TCraverſfſe. 355 


it was held per Curiam, relying upon the caſe in “ Bulſtrode, * 1 Bulft. 48. 

that either in zreþa/s or in avowry, if a freehold is plead- Sid. 227. 
ed, it muſt be traverſed, unleſs the party doth wholly 5 
confeſs and avoid it by a defeaſible title, only with this dif- + Dyer 19x, 


erence, that if in an action of treſpaſs a freehold is plead- 312. 3 cheſs 
227. Jon. 


ed, the party may traverſe it generally, without inducin . 
bis traverſe by a title, but in avoꝛury the traverſe —_— pare boſom 


induced by ſetting forth a fitle. Et per Curiam, The want 1 Leon. 44. de- 


of a traverſe is matter of ſubſtance in the principal caſe, died. » Roll. 
becauſe there are two afirmatives in the pleading, and that Oe Oe 
will not admit any trial without a traverſe, therefore it is 

not helped by a general demurrer, but a ſuperfluous tra- 

verſe is only matter of form, becauſe it doth the other ö 


party no injury. 


8. Newdigate verſus Selwin. 
[Paſch. 2 Will. 3. B. R.] 


N covenant for not keeping and employing his appren- Where a traverſe 
tice ; the defendant pleaded, that from ſuch a time to i goods _ 
ſuch a time he did keep and employ the faid apprentice, "os ” 
and that then he ſervitium ipſius (the defendant) deſeruit 
& reliquit & ab eo deceſſit & ulterius in ſervitio ſuo remanere 
neglexit & abinde poſtea. hucuſq. ad loca incognita ſeſe elongavit 
E abſentavit; the plaintiff replied and traverſed, ab/que hoc 
quod ſervitium (the defendant) deſeruit vel religuit vel ab eo 
deceſſit, vel in ſervitio ſuo remanere (omitting neglextt } vel 
ſeſe elongavit ; and, upon a demurrer to this replication, it 
was objected, that the traverſe was multifarious, conſiſt- 
ing in ſo many particulars in the disjunctive, and that by 
omitting the word neglexit, it was not ſenſe. Sed per Cu- 
riam, The traverſe is good, for it is purſuant to the de- 
fendant's plea, which may be traverſed, as he hath pleaded 
it; and that part of it, which is nonſenſe, will not hurt, 
becauſe the traverſe is good without it. 


9. Helliot verſus Selby. 
| [Trin. 2 Annæ. 2 Ld. Raym. 902. 8. C.] 


THIS caſe is reported in g 2 Sa/k., but upon an- S : Salk, 701. 

other point: G. In replevin, the defendant avowed da- 1 00 He 

-mage-feaſant.; the plaintiff replied, that V. R. was rite & 

legitime ſeiſed of the manor of H., and, being ſo ſeiſed, did 

grant a copyhold meſſuage to him 12 Julii, in ſuch a year, 8 
and that he had common in the place where, &c., for him- | 
ſelf and tenants, c. The defendant rejoins and traverſes, 

that V. R. was rite & legitime ſeiſed in fee, and _—_ 
8 | | — 3 the 
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* 5 Traverſe, K 


the copyhold meſſuage to the plaintiff on the 12th of July, 
| Co. Lit. 58, b. Or. and upon a demurrer to this rejoinder it was adjudged” 
[ 3 56 ] ill; for, per Curiam, the rite & legitime is not traverſable, 
c nor the day of the grant; for if the lord of the manor was 
. a diſſeiſor, it is as to this purpoſe the ſame thing as if he 
Dyer365. contra Was lawfully ſeiſed; and the day of granting it is not ma- 


> terial, for a grant at one day is a grant at any day. 


10. Longford verſus Webber. 
[Hill. 2 & 3 Jac. 2. Rot. 965. 


Where a juſſiß- IN treſpaſs, the defendant pleaded, that he was /awfu!ly 
caropupona poſſeſſed of ſuch a cloſe, and fo juſtified the taking the 
Food, cattle damage-feaſant in his cloſe 3 and, upon a demurrer to 
Lot 1140, 1232, this plea, the plaintiff had judgment; for though it was 
1192. 4 Mod. inſiſted, that there was the ſame reaſon for juſtifying upon 
419. Carth. 10 - 2 * 2 5 2 
Vice 4 Mod. 70. à P9fe//ion that there was for maintaining an action upon a 
3 Mod. 232. Gare paſſeſſion; yet the Court held that there never was ſuch 
a traverſe as ab/q; hoc quod poſſeſſionatus fuit, for a poſſeſſion 
cannot be but by contract, but a ſeiſin may be by right or 
2 Salk. 643, Wrong; and he who hath /n, hath by law a good title 
| againſt all men but the diſſeiſee, for he may maintain an 


_ allize. 


11, Horn verſus Lewin. 
(Hill. 12 Will. 3. B. R. 1 Ld. Raym. 639. S. C.] 


AS 344 IN replevin, the defendant avowed for a rent-charge in 
Where 2 rSverte © Arrearz the plaintiff replied, de injuria ſua propria abſq; 
is ill, where not. Soc, that the rent was in arrear; and upon a ſpecial de- 
murrer, for that this replication and traverſe amounted to 
no more than the general iſſue 3 and per Curiam, this is 
| not a proper inducement to the traverſe, as if in treſpaſs a 
Ante 274. man ſhould plead de injuria ſua propria abſq; hoc quod eff cul- 
LY g bps pabilis, ſo de injuria ſua propria abſq; hoc quod he is bailiff, 
4; 3 le and de injuria ſua propria abſq; hoc, that there was ſuch a 
558, 6329 preſcription, theſe are naught, the natural and proper plea 
to this avowry had been nibil in aretro, which is qua/ the 
general iſſue, ſo that this is a pleading ſpecial matter, 
which amounts to the general ifſue ; and no other evidence 
ean be given but ſuch as might have been given upon the 
proper iſſue; therefore this circumlocution is ill, becauſe 
it prolongs the cauſe by enforcing the avowant to an unne- 
ceſſary replication; and though it is no more than matter 
of form, becauſe it doth not alter the evidence; yet, per 
Holt, Ch. Juſt. this being upon a ſpecial demurrer, is 
naught, L e 


Traverſe, 357 


12. Anonymous. 
fpaſch. 9 Will. 3. 


| D* R Holt, Ch. Juſt. A man ought to induce his tra- There muſt be a 

verſe, and the reaſon is, becauſe he ought not to g ue title 

deny the title of another, till he ſhew ſome colourable title inducement to 2 

in himſelf, for if the title traverſed be found naught, and traverſe. 

no colour or right appears for him who traverſed, it would e 353. 

happen that no judgment could be given; but an induce- 

ment cannot be traverſed, becauſe that would be a traverſe 

after a traverſe, which would be not only infinite, but ab- 

ſurd ; for it is quitting his own pretence of title, and fall- 

ing upon the title of another. | | | 
13. In zreſpaſs for taking and carrying away his goods 1 Vent. 184. 

1 die Fanuarii, the e AH the taking 2 die Ja- . 1 146. 


nuarii, que e&ft eadem tramſgreſſio; adjudged naught upon a , 1 12-4 


demurrer, becauſe he doth not traverſe the time before and 1 Saund. 14. 
after; and to ſay gue eff eadem, &c. is not ſufficient, be- 1 Oro. 228. 

cauſe that is not traverſable. . SES 4 8b 

5 | Where the time muſt be traverſed before and after the treſpaſs, 


14. In treſpaſs laid to be done 1 Auguſt, the defendant Where the tra- 
Juſtifies for right of common after the corn is cut, and that . 
after it was cut he put in his cattle, ab/q; hoc quod eft cul- 3 Cro. 433. 434. 
pabilis aliter wel alio modo: and upon a demurrer to this mo (457: 
plea it was adjudged ill, becauſe it did not anſwer the , $000 
treſpaſs done, 1 Aug., having no reference to that time. 

15. In falſe impriſonment, Qc. the defendant juſtified 3 Lev. 69. 
under a /atitat, and a warrant thereon, virtute cujus he 
arreſted the plaintiff at H. &c. Ab zue hoc quod eft culpa- 
bilis aliter vel alio mode; the plaintiff replied, de injuria ſua 
propria abſq; tali cauſa ; it is true, upon a demurrer, this 
replication was held ill, becauſe there was matter of re- 
| cord, (wviz.) a latitat, and matter of fact, via.) an ar- 

reſt, ſet forth in the plea, which the plaintiff ought to have 
anſwered in a particular manner, and not generally, by 
ſaying ab/q; tali cauſa. | 


— 


16. In treſpaſs for breaking and entering his cloſe, the 2 Kur. £3479 
defendant juſtified by a preſcription to dig for coals; the, Valence. 
plaintiff replied, de injuria ſua propria abſq; tali cauſa, but | 
did not traverſe the preſcription in a particular manner; Ante 356. 
and upon a demurrer to this replication it was objected, 
that the plaintiff ought to have traverſed thus ( viz. } ab/q; 
hoc, that the defendant, and all thoſe whoſe eſtate he had ops 356, 274 
in the premiſes, have, time out of mind, uſed to enter Ji. 78. * 


into the cloſe, &c. and to dig there for coals. 


Z 4 


” G93 


Treaſon, 


1. The King ver/us Speke. 
| (Mich. 1 Will. z. BR] 


2 Salk. 630. | W RIT of error to reverſe an attainder of high trea- 


e A ſon, the error aſſigned was, that upon oyer of the 
1 — 8 indictment. the defendant Sele confeſſed it, and thereupon 


vai r judgment was given, but without demanding of him, har 
demand of the be had to ſay for himſelf, why judgment nf be given: 
defendant what And per Curiam, this is erroneous, for it is a neceſſary 
he had to ſay. queſtion, becauſe he may have a pardon to plead, or may 
move in arreſt of judgment, for which reaſon the attain- 
der was reverſed. 8 
Before the ſtatute 2. At common law, before the ſtatute 25 Ed. 3., trea- 
22 3- treaſon. ſon was a very incertain crime ; for killing the king's meſ- 
as an incertain ; . , | 
cru. ſenger was treaſon ; ſo likewiſe where a man grew popu- 
| lar, this was conſtrued to be incroaching royal power, and 
held to be treaſon ; ſo that by the exceſs of theſe times, any 
crime, by aggrayating the circumſtances thereof, was 
heightened into treaſon. - 
3. Therefore this ſtatute was made to determine 
what ſhould be treaſon ; and ſince it was made, there can 
be no conſtructive treaſon, Ci. e) nothing can be con- 
ſtrued to be treaſon, which is not literally ſpecified in that 
ſtatute; therefore counterfeiting the coin is treaſon within 
the letter of this act, but waſhing it is not, nor filing, nor 
clipping, though within the ſame miſchief and effect, for 
this ſtatute muſt not be conſtrued by equity, becauſe it is 
a declarative law, and one declaration ought not to be a 
declaration of another; beſides, it was made to ſecure the 
ſubject in his life, liberty, and eſtate, which, by admitting 
conſtruCtions to be made of it, might deſtroy all. 
1 Vent. 449+ 4. The defendant was indicted for high treaſon in 
2 ee 2 railing a rebellion in Carolina in America, and tried at bar 
95d in Midale. in J/eftminſter-hall and acquitted; and it was held, that 
ſex. Co. Lit. this trial was good by virtue of the ſtatute 25 H. 8. cap. 2., 
461. by which it is enacted, that foreign treaſons may be tried 
359 ] by a ſpecial commiſſion, or by the Court of King's Bench, 
dy a jury of Middleſex, that being the county in which 
that Court ſits, | | | e 


(39) 


_ Treſpaſs, 


1. Lambert ver/us Thurſton. 
[Paſch, 2 Will. 3. B. R.) 


TRESPASS for breaking his cloſe vi er armis et dam- Cut. 108. 
| num 205., and upon a demurrer to this declaration, it 3 
was objected, that the damages being laid to be under 404. armis cannot be 
the ſuit ought to have been in the county-court ; Sed per fried in the 
Curiam, The treſpaſs is alleged to be done vi et armis, and 43 Ed. 5. 21. b. 
for that reaſon the county-court cannot hold plea of it, for 1 loſs omg 
they cannot fine, being no court of record, and it is at F. N. B. 47. 


the plaintiff's election to declare vi et armis, or nat. 245. 
2. Brook verſus Biſhop. 


[Hill. 1 Annz, B. R. 2 Ld. Raym. 823. S. C.] 


"RESPASS, 9nare vi et armis 2 die Aprilis, the de- 2 Salk. 639. 


fendant c/auſum (of the plaintiff) fregit et intrauit ef — not 


 berbam ſuam pedibus ambulando conculcavit et conſumpſit, and = ods. Silas, 


alſo for cutting down his under-wood and trees, tranſ- 5 Mod. 178, 
grefſiones pred. a prædicto ſecundo die Aprilis uſq; 28 ejuſdem > Mod. — * 
megſis diverſes diebus et vicibus continuando. Upon not guilty 2 Jon. 294. 
pleaded, the plaintiff had a verdict and entire damages; 2 Lev. 230. 
it was moved in arreſt of judgment, that the cutting the Fara * 
trees did not lie in continuance. Et per Holt, Ch. Juſt. That 4a), ebay ; 
is very true, but then the continuando is void as to that 1 Show. 296, 
treſpaſs, and damages ſhall be intended to be given by the 2 . 
jury for thoſe treſpaſſes of which there might be a con- 2 Salk. 639. 
tinuance ; but then it was objected, that the plaintiff at the TE 
trial gave evidence of the nen cutting trees and under- 


wood at ſeveral times, which, per Curiam, could not be upon 


this declaration, at leaſt it ought not to have been, and [ 360 


therefore ſhall not be intended: But the way to declare 
for ſuch treſpaſſes which lie (not] in continuance, and if the 
plaintiff would give evidence of ſeveral treſpaſſes, is for him 
to ſet forth in his declaration, that the defendant, between 
ſich a day and "ich a day, cut ſeveral trees, and not to lay a con- 
tinuando tranſgreſſionet from ſuch a day to ſuch a day; and upon 


ſuch a declaration he may give in evidence a cutting on 
hs | : any 
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* 21 H. 6. 43. any day within thoſe days, ſo is the Year-book * 21 H. 6. 

7 Leve 210. In treſpaſs, for that the defendant, between ſuch a day 

Z and ſuch a day, per diverſas vices took and carried away ſo 
much corn, quod neta for the right way of declaring : Et 
per Powell, Juſtice, the practice was to give in evidence 
ſeveral treſpaſſes upon the way of declaring, as in this 
caſe, but that it was wrong; and if the plaintiff had done 
ſo at the trial, as it was alleged, he ought not to have 
judgment. "3 5 N NY 5 WER: | 


* 


3. Gipps verſus Wolleſcot. 
[Trin. 7 Will. 3. B. R. Rot. 301.] 7 F. 5 0 


Treſpaſs for 6s. T RE SPASS againſt the defendant, for that he in 
1 ſeparali piſcaria & in libera piſcaria ſua apud H. piſ- 
not ſay ſuos, not ct, and did take and carry away 500 ſalmont. Per Holt, 
good. | Ch. Juſt. a man may have a free fiſhery in his own ſoil; 
_ p- 297. as for inſtance, ſuppoſe he hath a river within his manor, 
2 naw Ke and another hath a right of fiſhing with him ; but becauſe 
458, 464. Carth. it was not ſaid ſalmones ſuos, nor ibidem cepit, the defendant 
235. 2 Suk. had judgment. The ſame point was adjudged Paſch, 


637 656. 5 Will. 3. between Smith and Kemp.  - 


Py * 


sid. 239. 4. Per Curiam, In treſpaſs the defendant may plead 
a title; but if an action of treſpaſs be brought for the 
meſne profits, after a recovery in ejectment the defendant 
| can neither plead a title or give it in evidence (a). | 
1 Vent. 329. 5. In zreſpaſs for fiſhing in his ſeveral fiſhery, and for 
Treſpaſs with a taking twenty buſhels of oyſters, continuando piſcationem præ- 
ee 8 dict., from ſuch a day to the time of the action brought: 
1 Lev. 210, Upon not guilty pleaded, the plaintiff had a verdict, but 
2 Jon. 109. could never get judgment upon the authority of Playter's 
© EE. caſe, becauſe the fiſhing mentioned under the contenuando 
665. 1 was uncertain, not expreſſing the quantity or quality of 
196. the fiſh; it is true, Hale, Chief Juſtice, ſaid, that they 
were more ſtrift formerly in the certainty of pleading than 
now, for now an iridebitatus aſſumpſit for goods ſold is held 

| well, without any further certainty. . | 
2 Saund. 40x, 6. In treſpaſs for breaking his cloſe and eating his graſs 
1 Vent. 221. with dattle; the defendant pleaded, that at the time of 
2 Salk. 643- the treſpaſs, &c. he was poſſeſſed of all the corn growing on 


Where the de- 


fendant pleads a Four acres of land parcel of the locus in quo, as of his pro- 
poſſeſſion, but per goods, by reaſon whereof, at the time in which the 
py EE treſpaſs was ſuppoſed to be done, he entered with his 
„och cattle to mow, take, and carry away the corn, and in en- 

[ 361 ] tering, the ſaid cattle did the treſpaſs, aui & raptim, 
and fo juſtifies the treſpaſs preciſely ; and upon demurrer 


(a) Vids note to the title Zjetment, 1 Salk. 260. 


this | 


Trial. and New Trial, 367 


this plea was adjudged ill, becauſe the defendant did not 
ſet forth any title which he had to the corn, but only that 
| he was poefſed thereof, which is not ſufficient without a 
title, becauſe the property ſhall be intended to be in the 
owner of the ſoil. . | | | 
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8 Trial and New Trial. 
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1. King verſus Alberton. 
[Mich. 10 Will. 3. B. R.] 


A Motion was made for a new trial, becauſe the defend- Where anew | 
ant having pleaded a compoſition with his creditors, ben er 2 
had forgot to carry down witneſſes at the trial to prove the 
ſubſcribers hands. Sed per Curiam it was denied, becauſe 
the plaintiff ſued for an honeſt debt; and Halt, Ch. Juſt, 
remembered the caſe of an action of debt brought againſt 
an heir, who pleaded riens per deſcent, upon which they 
were at iſſue, and there was a verdict againſt the Heir, be- 
cauſe he had not brought the ſettlement with him, by 
which he was ſeiſed of an eftate-tail, and for this reaſon he 
moved for a new trial; but it was denied, becauſe the 


Vide 2 Salk. 
647. pl. 16. 
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plaintiff had recovered an honeſt debt. 
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2. Anonymous. 13621 


* 
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— . — 
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N covenant, after a verdict for the plaintiff, the defend - Where the trial 
. . all be per me- 
ant moved for a new trial, ſuggeſting that he was an jt 
: . „ | 5 Suæ, 
alien, and that the ſheriff had returned f᷑welue of the jury, where not. 
but that there was not an alien amongſt them. Et per af 4 1 
Curiam, The defendant ſhall never have a trial per medie- Cn. pi;z. get?” 
tatem lingua, without prayer, and if it is granted, and the 2 Hal. Hift. P. C. 
ſheriff returns none but denizens, the defendant ought to _— Bac. 
challenge them before the trial; and if the challenge is noet ©5' 
allowed, then to inſiſt on a bill of exceptions; but the 
ſuggeſtion now made by this detendant is againſt the re- 
cord; and if it is true, he may have an action againſt the 
ſheriff for a falſe return. | | | 
Note,; If an alien is ſued as executor he ſhall not have a Cro. Eliz. 8, 9. 
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trial per medietatem lingua, becauſe in ſuch caſe he is ſued 633 — 
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in auter droit *, Ante 28. # Otherwiſe if his inteſtate had been an alien. 
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362 Trial and New Trial. 


| 3. Sir Ch. Berrington's Cafe & al. 
lluiich. 5 Anne, B. R.] 4 | 


dew» 54+ IN treſpaſs and falſe impriſonment againſt ſeveral de- 
ants, the plant fendants, the plaintiff had à verdict; and afterwards 
had a verdict, it was moved for a new trial, becauſe as to one of the de- 
_ $0008 of fendants the verdict was againſt evidence. Sed per Curiam, 
againſt evidence, This cannot” be done, for the Court cannot ſet aſide the 
no new trial was verdict as to ſome, and not as to others, and to grant a 
8 ae new trial as to all would be a prejudice to thoſe who are 
— 2 75. duly acquitted. eee 1 


4. Anonymous. 


No new trial on T H E altorney- general moved for a new trial at bar for 
D (90 the king, upon an indictment for perjury, but it was 
153. 1Lev.12g. denied, becauſe. the king is not intereſted in the indict- 
12 ment, otherwiſe than in point of common juſtice. | 


7 5. Anonymous. 
"FPaſch. 1702. B. R.] 


Ot carrying down RY LED, that if the plaintiff would not enter his iffue, 
of "I 1 or if it is entered, and he will not carry down the 
|  _ cauſe to trial, the defendant may by rule compel him to 
[ 303 ] enter it, and if it is entered, the defendant may carry it 
| down by proviſo; and that this is the ſtanding rule of the 
6 Mod. 246. Court; and in this cafe Serjeant Darnel moved, that the 
| plaintiff's evidence depending on certain town-books in the 
cuſtody of the defendant, and that he having refuſed to 
give copies thereof, &c., _— the plaintiff met not be 
| compelled to proceed till the defendant gave him copies, 
None bey but it was denied ; for, per Holt, Ch. Juſt. the defendant 
the plaintiff to is not bound to help the plaintiff to evidence againſt him- 
evidence, ſelf. | DER, | 


6. Regula. 
[Hill. 16 Car. 2. B. R.] 


Rule. | O*® DINATU MM eft, quod niſi cauſe triande apud Lon- 
don & Middleſex intrate fuerint cum capitali fuſticiario 

hujus Curie per ſpatium duarum dierum ante ſeſſiunem qua tri- 

andæ ſunt, mareſcallus poteſt intrare ne recipiatur ad inſtan- 

tiam defendentis vel ejus attornati, ge. 


| hid. 
(a) It is held 2 Cro. 142. Mey 142., ſon of this caſe ſeems 


Trial and New Trial, 


7* Hall verſus Hill. | be 8 


(Mich, 1 Ann.] 


; JN an action brought in an igferior court, (vis. ) in the 
court at Briſſal, the plaintiff had a verdict and coſts 
taxed; and after a ſecond ſcire facias againſt the bail, the 
judge of that court granted a new trial, and thereupon the 
Court of B. R. being moved, made a rule for the judge of 
the inferior court to ſhew cauſe why an attachment ſhould 
not be geren againſt him: for, per Curiam, though a 
new trial ought to be allowed, if freſhly purſued, yet it is 
2 miſdemeanor in a judge to grant a new trial after the 
| pry hath reſted fo long under a former trial, and it may 
a queſtion whether any court can grant a new trial to 
be had before themſelves : There cannot be a new trial at 
bar as there may at ns privs, for in the laſt caſe it is but 
reaſonable that the Court ſhall judge how the judge of ni 
prius has executed his authority. | | 
8. Covenant was.brought by the plaintiff in Hampſhire, 
for not repairing a hauls in Berkſhire ; and iſſue being 
joined upon non infregit conventionem, the cauſe was tried 
in Hampſhire, and the plaintiff had a verdict, but could 
never get judgment; for, per Curiam, this is a miſ-trial, 
becauſe this being a ſpecial iſſue, nothing can be given in 
evidence but the not repairing in Berkſbire, eſpecially ſince 
the ſuit is between the very parties to the deed, and not be- 
tween aſſignees (a). | ; 


9. Debt upon bond, the action was laid in London, 


and the condition was, for performance of covenants in an 
indenture, by which a walk, called Shrubawalk, in the 
county of Northampton, was granted, &c., and the venue 
was of Shrubwalk, and the cauſe was tried in Northampton: 
and after a verdict for the plaintiff it was infiſted, that here 


was a miſetrial, becauſe the venire facias could not come 


from a walk in a forgſt, which is only an oſſice or liberty: 


363 


Judges of an 
inferior court 
granted a new 
trial after a ſe- 
cond ſcire facias 
was brought 
againſt the bail. 
Vide 1 Salk. 
201. 2 Salk. 
650. SC. 


Sid. 157. Of a 
miſ-trial in an 
improper county. 
Ray. 85. 1 Lev. 
114. 3 Lev. 
394. Ante 107. 
Poſt. 364. 
Cumb. 472. 

1 Saund. 247. 


Sid. 325. 1 Lev. 
2c 8. Trial good, 
if by the county 

where the matter 

in iſſue doth : 
ariſe. Poſtca 11. 
8. P. 


[ 364 ] 


Sed per Curiam, This being tried by a jury where the mat- 


ter in iſſue did ariſe, it is within the ſtatute 16 H 17 Car. 2. 


cap. 8. ; it is true, the words of that ſtatute are, ( viz.) It 


Hall be good, if tried by the county where the action is laid, but 
that muſt be underſtood by the county where the matter in 
iſſue doth ariſe ; for otherwiſe it would deſtroy the whole 
law concerning juries, to try it in a county foreign to the 
iſſue, as it may, if tried in the county where the action is 


that an action of covenant ſor not re- 
pairing may be in the county where Yide 2 Salk. 651. 
the leaſe is alleged. The eſpecial rea- | 


10. 


founded on 2 


propoſition directly contrary to law. 


The 


364 N . Trover, 


Sid. 157- 10. The plaintiff was apprentice to the defendant, who 
2 . covenanted to inſtruct him in ſuch a trade; and for not 
tiff may lay his performing it an action of covenant was brought and laid 
ion in what in Middleſex ; the defendant pleaded a departure out of 

county he will. his ſervice in London ; and, upon a demurrer to this plea, 
| it was infiſted for the defendant, that the venue ought to be 

from Londen, where the departure was, and the rather, 
becauſe the cauſe of action in Middleſex was admitted by 
the demurrer. Sed per Curiam, In perſonal actions, and 
in ſuch which are tranſitory, the plaintiff may lay his ac- 
tion in-what county he will, and the jury ought to find all 

1 local acts, though in another county. 925 
Antes 9. S. P. 11. Covenant, and the action was laid in London, and 
3 Lev. 304 iſſue was joined upon a feoffment in Oxford/bire, of lands 
- . in that 1 and the cauſe was tried in London; after a 
x Saund. 24. verdict for the plaintiff it was moved in arreſt of judg- 
Carth. 448. ment, that this was a miſtrial, becauſe a feoffment of 
| lands in Oxfordſhire is local, and therefore the cauſe ought 

to have been there. Sed per Curiam, This is helped by 
the ſtatute 17 Car. 2., being tried in the county where the 

| 4 aQtion was brought. og wes _ i 
5 Mod. 405 12. Covenant for not repairing a houſe in Chefer, the 
Cumb. 472. defendant pleaded reparavit, upon which they were at iſſue, 
3 and the venire facias was from the county of Cheſter at large; 
Manns after a verdict for the 3 it was objected, this was a 
venue is aided by miſctrial, for the iſſue being local, ( viz. ) at Chefter gene- 
* rally, and the trial being in the county of Chefeer at large, 
it was by a jury of a wrong county: And per Curiam, 
this is not aided by any ſtatute, but only a wrong venue 
in a proper county, as if the iſſue is at Vington in Middleſex, 
and the venue is of Hampflead in the ſame county, that is 

right, but the venue is wrong, and that is aided. | 


FL 


[ 365] = 7 Trover. 


2 Salk. 219. ; | | 7 ; 
> Saund. 74. I. IN trover, the plaintiff declared for ten pair of cur- 
2 Vent. 67,78 aint and vallance, good without ſhewing the kind 


ro. 664. | WI Kir 
284. 15 and quantum of ſtuff, and ſo it is of any ſuch artificial 


2 Sid. 174 things. | 


1 Cro. 89. 2. It lies de denariis, though out of a bag, for the action 
ig — © is not to recover the money, but the damages. 
nid wed 3. It lies for a /pante/, but not for a hawk unleſs re- 


Cro. Care 544* claimed, and the reaſon is for want of property, and there- 


Lev. 336 | 
337 5 2 Cro. 262. 1 Bul. 95. | fore 


fore the plaintiff always proves a property in himſelf and | 
a converſion by the defendant. Le | 

4. Trover for a horſe, the defendants juſtify the Hutt. 10. Hob. 
taking as a dreſs for toll; naught upon a demurrer, be- 187. S. C. O 
cauſe the converſion is not anſwered, for a diſtreſs is no Va, 10 Rep. 46. 


| | Vide Jon. 240, 
converſion. | 2 Salk. 654. 6 Mod. 212. 
5. 'Trover, &c. for 100 beep, the defendant juſtified 
under a fieri facias, by virtue whereof he took them in 
execution: Et per Curiam, upon demurrer this was ad- 
| 2 ill, becauſe this plea doth not anſwer the converſion, 
e ſhould have pleaded not guilty, and given this matter 
in evidence at the trial. py | 
6. Trover againſt huſband and wife, the plaintiff can- Cro. Elz. 494+ 
not declare of a converſion by the huſband and wife, to March 60, 82. 
the uſe of the wife, or to the uſe of the huſband and wy 2. 3 
wife. 1 Rol. 6, 348. vide I Salle. 114. 
7. But he may declare of a converſion by the huſband 1 Rol. 6. Velv. 
and wife, to the uſe of the huſband, or that the wife con- hy nero | 
verted the goods to the uſe of a ſtranger, but not to her ads — 
own uſe, or that ſhe converted them to the uſe of her and 
her huſband. hg | 
8. Where the defendant comes to the poſſeſſion by Sid. 264. Chut. 
finding, in ſuch caſe denial is a converſion ; bur if he had 112: 6 Mod. 
the goods by delivery, there denial is no converſion, but 
evidence of a converſion; now in both thoſe caſes the 
defendant had a lawful poſſeſſion, / _ either by finding 2 Salk. 655. 
or by delivery, and where the poſſeſſion is lawful, the 5 Mon: . G B. 
plaintiff muſt ſhew a demand and a refuſal, to make a 125 ET 
_ converſion. | 
But if the poſſeſſion was tortious, as if the defendant 
takes away the plaintiff's hat, there the very taking is a 
ſufficient proof of the converſion (a). | 


(a) R. acc. 3 Wil/. 146. 5 Bur. 2657. vide 2 Str. 943. 


9. Fuller verſus Smith. [ 366 ] 
[Mich. 8 Wil. z. B. R. — on 


IN trover, the plaintiff declared of a finding by ten per- Converſion is the 
ſons, and that nine of them converted the good; upon 8 of che action. 
not guilty pleaded, the plaintiff had a verdict and judg- 
ment in C. B., but upon a writ of error in B. R. the 

judgment was reverſed, becauſe the converſion is the g, 

of the action, for if a man finds goods, it is lawful for 

him to take them up. | 


10. Benbrigg verſus Day. 
(Hill 3 Will. 3, B. R. W 
1 Salle, 218. PROVER for ſeveral things, and amongſt the reſt 
3 pro duobus falcris, and upon a demurrer to the de- 


tf ſe. ad de 
— claration, for that falcris was an inſenſible word; Holi, 


and releaſe them Ch, Juſt. would not abate the declaration; becauſe he ſaid 


as to one things that the plaintiff might take ſeveral damages as to the 


— 3850 other things, and might releaſe them as to this word, and 
ſo take judgment for the reſt. 5 


| 11. Hartford ver/us Jones. 
(Mich. 10 Will, 3. B. R. 1 Id. Raym. 393. S. C.] 


2 Salk. 654. 1 N trover and converſion, the defendant may plead not 3 


tes 55 pe rand _ ® "guilty, and give in evidence, that he diſtrained the 


What pleais goods, and detained them till he was paid, but he cannot 
= 1 pe ſpecially, that he tool the goods by diffreſs, or that 


detained them as hoſt till paid for the horſes ſtand- - 


ing, & fic de fimilibus, for the converſion is lawful, and 


none is confeſſed ; but if he pleads a matter which con- 


'+ Yeh, 198. feſſes a converſion, and avoids it, as the caſe is in + 7e/- 


verton ; it is good per Holt, Ch. Juſt., and ſo it was ad- 
judged in this caſe. | | 


1 Vent. 211. 12. Trover de duobus centenis plumbis ure, Anglice, two. 
hundred ton of lead ore, it was objected, that centena was 
properly a hundred in a county: Sed per Curiam, it is 


3 Keb. 14 


good, as here with an Anglice, ſo it is de duobus ponderibus 


cafei, Anglice, two weight of cheeſe; ſo it is de duobur 
oneribus cupri, Anglice, two horſe-loads of copper, for theſe 


words are to be underſtood according to the ſubject 


| matter. ET 3 
2 Szund. 74. 13. In trover, the plaintiff declared for ten pair of cur- 


- 


Stile 360, 361. aint and vallance, good, without ſhewing the kind and 


A quantum of the ſtuff, and ſo it is of ſuch artificial things; 
Sid. 98. a Vent. but trover for planks, unleſs the plaintiff fets forth how 
78. 1 Show. many, is not good; but for planks in his granary, or for 
_ books in his ſtudy, is good. _ a 8 
Hardr. 111. 14. In trover for letters patents of wine; licence, after 


| 91 3671 a verdict for the plaintiff, it was objected, that letters 


patents are a record, and there cannot be a converſion of a 


record. Sed per Curiam, the letters patents in the declara- 


tion are only an exemplification of thoſe under the great 


ſeal, for which trover lies, and they may be con- 


/ 


verted (a). 


(a) Per Ld. Mansfield, in the caſe action of trover in form is a fiction; 
of Cowper v. Chitty, 1 Bur. 31., The in ſubſtance, a remedy to recover the 


value 


Truſt, 0 


val ue of perſonal chattels wrongfully 


converted by another to his uſe. The 
form ſuppoſes the defend ant may have 
lawfully come by the poſſeſſion of the 

oods. The action lies, and in many 
caſes has been brought, where, in 


been lacufully gotten, Hence, if the 
defendant delivers the thing upon de- 
mand, no damages can be recovered 


in this action for having taken it. 


This is an action of fort, and the whole 
tort lies in the wrong ful converſion. 


truth, the defendant has got the poſ- Two things are neceſſary to be 
ſeſſion /awfully. Where the defend- proved to entitie the plaintiff to reco- 
ant takes them wrongfully and by ver in this kind of action: 1, Pro- 
treſpaſs, the plaintiff, if he thinks fit perty in the plaintiff. 2dly, A wrong- 
to bring this action, waives the treſ- ful converſion by the defendant. 
paſs, and admits the poſſeſſion to have | | 


Trutt. 


1. T H E father ſold the ancient eſtate of the family, and Ch. Rep 25. 
| with the money purchaſed a new eſtate in his and ,, 3 
his ſon's name; the father deviſed the lands to his grand- Joined with 4 
ſon, and died; the deviſee pretending, that the eldeſt ſon, facher in pur- 
who joined in the purchaſe with his father, was only a en e- ws 
truſtee. Sed per Curiam, Where the purchaſe is to the adrancement. 5 
father and ſon, he ſhall never be taken to be a mere truſ- Ca. Ch. 296. 
tee, unleſs ſo expreſsly declared, but it ſhall be intended * Vern. 19. 

as an advancement of the ſon, eſpecially if he is not | 
otherwiſe advanced, or left unprovided ; and it was the 

ancient way to join the ſon in all purchaſes to prevent 

wardſhip. | ; - | 

2. Where a truſtee is to pay debts, legacies, or por- Ibidem. Where 


: . „ money is to be 
tions, out of the annual rents, ſues, and profits of the eflate, „ 


he cannot alien or ſell to raiſe the money, unleſs it is to proßts, Kc. the 


be paid at a certain and prefixed time; and if the annual 1114s cannot be 


profits will not do it within that time, then he may ſel}, ls. 
for it is within the intention of the truſt. | 
3. The teſtatrix made V. R. her executor, and gave all Devife of all her 


1] and perfonal 
her eſtates real and perſonal for the payment of her debts ct ie un, 


and legacies, and amongſt other legacies the gave 200 J. to in fee. Ibidem 


her uncle, who was her heir at law; per Curiam, this is 197. 3 
217. 3 > ms, 


a deviſe of the lands to V. R. in fee, and no implied truſt 1. Es. Te. 


in him for the benefit of the heir, as to the ſurplus, after Talb. 269. 
debts and legacies paid; for if that had been intended by | 
the teſtatrix, then the deviſe of 200 J. to him had been to 

no purpole. * | 

4. The wife having aſſigned her term before mar- - 1 
riage, the husband mortgaged the truſt, t per Curiam, ine e - 
Where a term is ſettled in truſt for a jeinture, or in pur- ber ter before 


Vol. III. A a c ſuance * | 368 ] 
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348 Aartance. 


mar age, ite ſy;-nce of marriage articles, or if it be the term of the wife, 
— * it. and aſſigned by her before marriage, the hu/dand can nei- 
ther charge, diſpoſe, or forfeit it by outlawry, and this 
| hath: been the conſtant courſe in ase Bico Queen 
Elizabeth's reign z. but if the aſſignment is made after mar- 
riage in truſt for the wife, it is then voluntary and fraudu- 

| len. 5 e e e Oe 
Hard. 49 8. A truſt of a fee or tail is forfeited by treaſon, but not 
E Sox by a for ſuch forfeiture 1 55 wo of es and 
forfeited by trea- an efcheat cannot be but where there is a defect of a te- 


— Vide Fotter nant, but here is a tenant. 


Uartante. 


Raym. 308. I. 1 N ejectment for a mefſuage, with the appurtenances : 
Variance, where. 1 Upon not guilty pleaded, the plaintiff had a verdict 
't js amendable 3 | 
by the ſaute road parcellam meſſuagii jacen next the meſſuage of H. Neev ; 
1K 1 Car. 2. and the judgment was, that the plaintiff recover the term 

of and in parcel of a meſſuage lying next the meſſuage in the 
occupation of F. Neev, ſo that the verdict was for a meſſuage 
next the meſſuage of F. Neev, and the judgment was for a 
meſſuage next another meſſuage, in the occupation of F. 
Neev ; now admitting this is a variance, it is amendable by 
the ſtatute 16 & 17 Car. 2. cap. 8. (viz. ) the words are, 
All ſuch omiſſrons, variances, defects, and other matters of 
lite nature, not being againſt the right of the matter of the ſuit, 
ſrall be amended : But a meſſuage of F. Neev, and a meſ- 
ſuage in the occupation of F. Neev, ſeems to be no material 
variance. | FER 
Poſtean. 8. P. 2. In replevin for taking averia, and the writ and de- 

Variance between claration were both for taking averia, ( viz. ) a mare; and 
the writ and de- 72 : 

Ade upon a demurrer it was objected, that a mare could not be 

| averia ; and for this variance between the writ and the de- 

claration the defendant had judgment. 2 Lutw, Ginn's 
833 cafe. Py, | | . 

Sid. 103. Be- 3. Error to reverſe a judgment in C. B. in ejectment, 
tween the writ of 5 . 5 
Alt ard record. the writ was abated, for that it was to remove the pro- 
certified. 1 Rol. cecdings between V. R. and V. V. of the city of Excęſter, 
754. bo. 145. in the county of the city, and a blank was left for the ad- 
55 [ 309 } dition, and the record certified was, that V. R. of North 

| Moultom in the county of Devon, yeoman, was attached to an- 
ſwer V. W. clerk; and for this variance between J. R. 
| a | Mi 


\ 


 Uariance, 369 


in the writ, and V. R. «with the addition in the record cer- 
tiſied, it was abatee. 5 . 
4. Error to reverſe a judgment in C. B. in treſpaſs, the sid. 193. Be- 
writ was V. R. de, c., in com. Warwick, and the record teen the writ 
certified was . R. de, Sc., in com. Lincoln. Per Curiam, eee e 
It is a material variance, and by reaſon wheręof the record 
was not removed. : / | 

5. Writ of error in the Exchequer-chamber to remove Sid. 269. Be. 
a record out of B. R. of a certain treſpaſs the huſband an mY 
wife had done, and the reeord certified was of a treſpaſs pes e "= 
done by the woman alone, and for this variance the writ was - Rol. 753+ 


abated. tr. 116. 


6. Burr verſus Atwood. 
[Mich, i Anne.) 


T HE plaintiff obtained judgment in a /cire facias upon 1 Ld. Rim. 

a recognizance againſt the bail, and now upon a writ 328, 553 Writ 
. k 33 . + + of error in which 

of error brought, it was quod in adjudicatione executionis u- the judgment 

dicii prædict. error intervenit manifeſtus, Wc. ; adjudged this was miſtecited. 

was naught ; it ſhould have been in adjudicatione executionts 

recognitionis predift., becauſe a recognizance is not ſuch a 

judgment as might or would be intended on the face of the 


writ of error, 


7. King ver/us Ewer. 
[Paſch, 1 Annæ, B. R.] 

40 Hei "OY | ; 2 Ld. Raym. 
N a ſcire facias upon a recognizance removed by certio- 5 
ä rari, and, upon oyer entered in hæc verba, the condition in head of aut 

of the recognizance recited in the ſcire facias was, that the vas recited in the 

defendant ſhould give notice of trial proſecutors et ejus cleri- (ire facias. 
co, whereas the recognizance itſelf was, preſecutori aut ejus 
clerico: and per Curiam, this is a variance, and quite dif- 
ferent z ſo the defendant had judgment. 


8. Anonymous. : [370] 
[rasch. 5 Will, 3. B. R.] 


JN 2reſpaſs and battery brought againſt huſband and wife, Roe We 
the original, as it was recited in the declaration, was ee e 
of a battery only at one time, but the declaration itſelf was 
of ſeveral batteries done by them at ſeveral times; and the 
defendant pleaded to the ſeveral batteries, but the plaintiff 
replied only as to one of them, and at the trial had a ver- 
1 e 2 5 dict; 


d tween the writ of 
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79 Aenire Facias. 


dict; and upon a motion to ſet it aſide for this variance; 
per Curiam, The original being recited in the declaration, 
but not ſet out upon oer craved (a), it ſhall be intended to 
be right, but miſrecited in the top of the declaration; and 
the plaintiff's not replying to the other batteries is but a 


diſcontinuance, which is helped by a verdict, 


(a) The Courts will not now grant eyer of an original. Vide Doug. 227. 


9. Anonymous. 


Ante a. 8. f. } N replevin, the writ was guare cepit averia, and the de- 
'* claration was guare cepit unam equam. Et per Powell, 
This variance between the writ and declaration is naught 
even after a verdict, which Treby, Chief Juſtice, denied: 
It is true it is naught upon a demurrer, but it is cured by 
the Oxford act after a verdict. | 


Epi]. | Uenire Fatias. 


Sid. ee 1. A Venire facias ad reſpondendum may be without a day 

certain, becauſe by an appearance the fault in this 
proceſs is aided, but a venire facias ad triand. exitum, muſt 
be returnable on a day certain. 


1 Oro. 883. 2. Upon an indictment before 7u/tices of peace in their 
did. 99. quarter-ſe/jions, or before juſtices of oyer and terminer, there 


mult be fifteen days between the teſte and return of the venire 
factas ; but if the entry be ex afſen/ſu partium, then the ve- 
nire facias may be returnable immediate before the juſtices 
of peace, Tc. 111 | 
1 Cro. 448, 3. But before juſtices of oyer and terminer and gao/- 
Style 28, 2. delivery, an indictment may be found and tried the ſame 
day, R they may award a venire facias returnable imme- 
diate, and ſo may the King's Bench for all offences done 
in Middleſex, that being the county in which that Court 
ſits, but not for offences done out of that county, becauſe 
as to ſuch it is not a court of 'oyer, Cc. | 
4. Where an imperfect verdict is given in an ee, the 
Tame recognizors may be reſummoned by certificate of the 
aſſize to explain that verdict, becauſe this is fe/tinum. re- 
medium, but in all other cafes, where the jury come in by 
proceſs judicial, if an imperfect verdict is received and 
| rccorded, 


* * 


Qerdif, By 371 
recorded, no alias venire facias or niſi prius will lie for the 3 cr. 33. 8 Rep. 
ſame jury, but there muſt be a venire facias de novo; it is 66. Alen 1s. 
true, if a jury is diſcharged upon a demurrer to the evi- 
dence, and without giving any verdict, there an aliar ve- 
nire facias will lie for the ſame jury, but where a verdict 
is {ct aſide, there muſt be a venire facias de nous, becauſe - 
the ſame jury cannot ſtand indifferent to try the ſame 
cauſe again. . . 

5- A venire facias de vicineto ville, c. is good in a Noy 66. in Gref.- 
ſuperior court, becauſe their juriſdiction is general, but Man's cate. 
it is not ſo in an inferior court, becauſe their juriſdiction 
is circumſeribed to the vill only, therefore the venire facias 
muſt be de villa, and not de vicineto villæ, but this is con- | 
tradicted by the later “ authorities, for it ſhall be intended, * Jones 171, 
that their liberty extended beyond the vill. 8 Latch. 202. 


3 


Uerdic, [373] 


1. IN a ſpecial verdict in treſpaſt, brought againſt Sir Vavgh. 17, 
I Rich. Cox, Baronet, Rich. Cox, Eſq. and others; 15 fick. 
upon not guilty, the jury find a warrant of a juſtice of 

peace, commanding the conſtable to arreſt the plaintiff, 

virtute cujus he was arreſted, and that the conſtable re- 

quired the other defendants to aſſiſt him to convey the 

plaintiff before a juſtice of peace, and that they brought 

him to the conſtable's houſe, and that prædict. Richardus 

Cox, Miles, ſent for the conſtable, and commanded him 

to put the plaintiff in the ſtocks, whereas there was no 

fuch perſon as prædictus Richardus Cox, Miles, before- 

mentioned in the record: ¶ But Richardus Cox, Baronett.] 
Et per Curiam, this made the verdict very uncertain. 

2. The jury were charged at the aſſizes with an iſſue Sid. 235. ; 
concerning a copyhold, and one of them, after they were 19754: contre 
gone from the bar, had a court-roll [delivered to him], and 2 Rol. 715. 
told the reſt, that he knew the matter, and that it was for Mo. 546. 
the plaintiff, but the other eleven being of another opinion 
before they ſaw the roll, left the matter to this juror, and 
ſo they brought in a verdict for the plaintiff, but it was ſet 


aſide, and a new trial granted. 
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* QQeerdick. 


3. Cattle & al. verſus Andrews. 
[Hill. 5 W. 3. Rot. 826.) 


Not guilty a: to RROR of a judgment in C. B. in an action of treſ- 
ee 1 paſs, wherein the plaintiff declared againſt the de- 
as to the reſt, fendant for ſeveral treſpaſſes, (via.) for breaking and en- 
3 5 5 1 tering his cloſe, treading down his graſs, and taking and 
Elia. 135 : carrying away water; the defendant juſtifies as to all, upon 


which they were at iſſue, and the jury found him not 


2 Inſt, 227. guilty as to the zreading, but gave no verdict as to the 


other matters; this was adjudged naught, and for this 
\ cauſe the judgment was reverſed. 50 | 


£16 5 4. Anonymous. 


[Hill. 1697, at Guildhall, coram Holt, Chief Juſtice.] 
. SSUMPSIT againſt two, and there was judg- 


fendant confeſT. 


eth the action, ment by default againſt one of them, the other 
the finding of the pleaded payment in ſatisfaction of the whole debt, but at 
TH ditt the trial proved only payment of his ſhare : Et per Holt, 
x Salk. 23. S. C. Ch. Juſt. If the jury find a diſcharge only as to this de- 
fendant, they muſt find for the plaintiff, and ſo they muſt, 
though they find the payment was for the whole debt, be- 
cauſe the other defendant hath confeſſed the action, and 
the finding of the jury cannot diſcharge him; which was 

done accordingly, and ſmall damages given, | 
Jones 28, 6. f. Verdict ſhall not be taken fo ſtrictly as pleadings, 
on the ſubſtance of the thing in iſſue ought to be always 
ound. 1 Gs 
Where the jury 6. In all caſes and in all actions the jury may give a 
my pe a gene- general or ſpecial verdict, as well in cauſes criminal as 
dict. my civil, and the Court ought to receive it, if pertinent to 
the point in ifſue, for if the jury doubt they may refer 

themſelves to the Court, but are not bound ſo to do. 
Variant fromthe 7. Where the action is grounded on the contract, if 


885 the party miſtakes the ſum, he fails in his action, as for 
inſtance, if he declare for a horſe of 20. and the evidence 
is, that the horſe was ſold for 10/. or for twenty marks, 
in ſuch caſe the plaintiff ſhall not recover, becauſe it is 
upon another contract. 
2 Cro. 380. 


Cro. Eliz. 147, $+ But it is otherwiſe if the plaintiff declare upon a 
Moor 4.56. Sid. Promiſe in law, or where the action is grounded on a fort, 
. Vent. 151, as if an action of debt is brought for the eſcape of the 
2 huſband and wife, and the jury find, that the wife only 
was in execution and eſcaped, the plaintiff ſhall have 
—_—__— OO Ts ES 

* : 9. Caſe, 


9. Caſe, &c. In which the plaintiff declared, that the Alen 28. 
defendant was indebted to . R. in 40/., who became a Bake:'s Caſe, 
bankrupt, and that the commiſſioners aſhgned gebiza in 
guadem ſchedula annex, continen. pred. ſummam 40l. to the 

plaintiff, whereby the defendant became indebted to the 

plaintiff in 40/., and being ſo indebted, promiſed to pay; 
and upon the evidence the jury found the defendant was 
indebted to the bankrupt in 3o/. only, ſo that the ſum of 

gol. for which the plaintiff had declared, was never aſ- 

figned to him, nor promiſed to be paid; but adjudged, 
that it was no worſe in the plaintiff than if the bankrupt 

himſelf, before he became bankrupt, had brought the 

action; and the difference is between an action on a pro- [ 374 [ 
miſe in law as in the principal cafe, and an action brought 

upon the contract itſelf ; for in the firſt caſe, a miftake in 

the ſum doth not hurt, but in the other caſe it doth. | 


10. A verdict, which finds part only of the iſſue, is void Where part of 
as to the whole; as for inſtance, an information was e ns e 
brought for intruding into one meſſuage, and an acre of ing, but not pur. 
land, and the jury found the defendant not guilty as to _ tothe _ 
. : 5 . 1 Inſt, 227. Cro, 
the land, and ſaid nothing of the meſſuage; this was ad- Eliz, e Vice 


judged ill as to the whole. 3 Lev. 55. 3 Leon. 83. 


11. Caſe, &c. for ſaying the plaintiff had the French Dyer 75, Allen 
fox, and that he was, fc. the jury find all the words in the 31. 5 
declaration, except thoſe, that he had the French pox, ad- 
Judged ill for that reaſon. 5 | 
12. So where the defendant was indicted for a forcible Sid. 99. 
entry and detainer, the jury found the entry peaceable, 
but ſaid nothing as to the detainer but if they had found 
the ; Wie peaceable, and the detainer by force, it had been 
ood. 
5 13. But where the defendant was indicted for forging 2 Lev. 112,221. 
and publiſhing, and he was found guilty de tranſgreęſſione 
[predi.)], and of the forgery aforeſaid, though nothing was 
ſaid of the publiſhing, yet the verdict is good, becaule the 
words de tranſgreſſione prædict. include it. | 
14. So in treſpaſs for an aſſault and battery, and the 3 Lev. 111, 221. 
jury found the defendant guilty de tranſgreſſione, and aſſault Cie. rag 
Lprædict.], and ſaid nothing as to the battery; adjudged 
good, for the word tranſgreſſio includes the battery. _ 
15. Action of the caſe for words, upon not guilty Sid. 234. 
pleaded, the jury found that the defendant non locutus 9 
verba, &c.; adjudged ill. f 
16. So in treſpaſt, upon not guilty pleaded, the jury 
found, that the plaintiff non damnificatus ſuit; this is ill, 
becauſe it doth not anſwer the plaintiff's charge. : 
17. So in afſumpſit, and non aſſumpſit pleaded, the jury Vel. 75, 79- 
found, that the plaintiff was damniſied 101. by the de- 
fendant's non- performing his promiſe; this is 1}, becauſe 
e A2 4 it 


374 


x Roll. Rep. 
257. Bavgh's 
Caſe. 2 Rol. 694. 


. Uncertain and 


imperfect, and 
where more or 
leſs is found, 
1 Roll. Rep. 
234. Evett's 
Caie. 2 Roll. 
694. 


13751 


Yelv. 106. 


Uerditt, 


it doth not directly anſwer: the iſſue, but by implica- 


e e | 8 ; 
18. So if the iſſue be ſo/vit ad diem, c., and the jury 
find quod debet, it is ill. So ion ed 3 
* 19, The defendant pleaded plene adminifravit, and 
the jury found that he had goods in his hands, but did 
not find to what value; adjudged ill, becauſe the plaintiff 
mult recover according to the value of the aſſets found; 


but if action of debt is brought againſt an heir, and he 


pleads riens per deſcent, and the jury find that lands in fee 
deſcended to him, but not to what value, the verdict is 
goed, - becauſe a general judgment ſhall be given, and not 
according to the value of the land. 4 

20. Treſpaſs againſt huſband and wife, in which the 


. plaintiff inter alia declared, that they beat his mare. Upon 


not guilty pleaded, the jury found that the wife did beat 


the mare, and as to the reſidue, &c., they found for the de- 


Jones 42. Ble- | 5 
gain and ſell to the lord of the manor all the lands which 


nerhaſſet's Caſe. 


Cro. 37 Eliz. 
415. Boraſton's 
Caſe. 


Noy 147. Smith 
v. Fowkes 


Where a verdickt 
finds more tha. 
in iſſue, it is 
void. 


[ 370] 


fendant; adjudged, that this was an imperfect verdict as 
to the hu/band, for it neither acquits or condemns him, 
for the finding as 10 the reſidue extends only to the other 
treſpaſſes. | 5 

21. A verdict found, that V. R. the copyholder did bar- 


he purchaſed of V. V., and did not find what lands, or 
that they were purchaſed of . V., and for that reaſon 
adjudgec ill. . F 

22. In treſpaſs, the defendant pleaded a cuſtom, c., 
which being traverſed by the plaintiff, the jury found the 
cuſtom ſpecially, but variant from that which was pleaded, 
concluding their verdict quod ſi ſuper totam materiam, &c., 
they find the defendant guilty, / aliter, &c., then they 


find him not guilty. Et per Curiam, a venire facias de 


novo was awarded, becauſe there was no verdi& found 
upon this iſſue, there being no concluſion upon the point 
in iſſue. | | e eee 
23. In a:quare impedit, a ſpecial verdict found an in- 
ſtrument under the ſeal of the biſhop with this indorſe- 
ment, (iz. ) A reignation was acknowledged and accepted by 
zhe biſbeps adjudged, that it was not a finding a reſignation 
in fact, but only evidence of a reſignation ; ſo if inſtead of 
finding a feoffment the jury ſhould find there was a charter 
and livery indorſed, it is ill. „ | | 
24. A verdict, which finds more than is in iſſue, is void 
guucad that, becauſe it is not within the charge or commiſ- 
tion of the jury; as for inſtance, if a man bring an action 


of debt, and declares for 20 J., and the jury, upon il de- 


bet pleaded, find that the defendant owed 40 J., this is ill, 
for the plaintiff cannot recover more than he demands, and 
in this caſe he cannot recover what he demands, becauſe 


the Court cannot ſcyer their judgment from the verdict. 


25. In 


. Uicar and Uicarage, 


376 


25. In zreſpaſs for taking his gown and manteau, a ſpe- 3; Lev. 
cial verdict found that the defendant as conſtable — Ante > . 


the gown for a tax, but found nothing as to the manteau ; 


Curiam, this is a diſcontinuance as to the whole. 


3 Cro. 133. 


26. Afault and battery by huſband and wife. Upon not Hard. 166. 
guilty pleaded, the jury found that the defendant was 


guilty as to beating the wife, and nothing was ſaid of the 
huſband. Et per Curiam, This verdict is void, becauſe only 
part of the iſſue was found, FFV 
27. In an action of debt for rent, the defendant 
pleaded nil debet modo & forma prout, as the plaintiff had 
declared, upon which they were at iſſue, and the verdict 
found quod nil debet modo ? forma, as the plaintiff had de- 
clared; and upon a writ of error brought, this was aſſign- 
ed for error to make the whole verdict void, for the plain- 
tiff did not declare that nil debet modo & forma, c., he 
declared quod debet. But per Curiam, the modo & forma, 
and what follows, ſhall be rejected, and ſo nil debet ſhall 
ſtand alone to make the verdict good. 


2 Rol. Ab. 695 · 


—_—_ 
2 


Vicar and Micarage. 


1. AT common law the vicar had no freehold, and fo it 
| continued till ꝙ Ed. 3., which gave him a juris utrum ; 
and therefore it hath been held, that lands might be given 
by the rector to the vicar, becauſe the freehold ſtill conti- 
nued in the rector; but a ſtranger could not give lands to 
the vicar, becauſe in ſuch caſe he would have a freeho/d, 
and that would be in mertmann. 5 


[577] 


Vicar, has ke 


had no freehold. 


2. And as to this matter there is a remarkable caſe, vicarageen- 
anno 40 Ed. 3. 29, 30. ff. A vicar brought a juris utrum of dowed. | 


a carve of lands, to try whether it was the freehold of the 
vicar, or the lay-fee of the prior, the defendant pleaded, 
that he was par/on of the vicarage, and prayed judgment if 
the Court would take cognizance of this matter; and it 
was objected, that the vicarage being derived out of the 
rectory, and that by the act and concurrence of the ordina- 
ry; and it being a thing ſo far depending on the ordinary, 
that he might either decreaſe the vicarage aud add to the 
rectory, or decreaſe the rectory and add to the vicarage; 
| that the endowment of the vicarage, and how much be- 


longed to it, was a ſpiritual thing, and belonged to the 


ordinary; that one parſon cannot give to another parſon 
gs 8 8 | without 


99 


Uicar and Uicarage, 
without licenſe. Sed per Curiam,. The thing in demand 
is 2 matter of freehold, which cannot be tried by the ordi. 
nary eſpecially, there being a —_— and the act of a 
ſtranger in the caſe: it is true, heretofore it was held that 
a vicar could not maintain an action againſt the rector, but 


that was when the vicar had no certain eſtate in his poſſeſ. 
ſions; but now the law is altered, for the vicar is endowed 


to him and his ſucceſſors in ſeveralty, which is a fixed 


eſtate, and therefore he may maintain an ae againſt the 


rector, as well as againſt a ſtranger and it may be that the 


lands in queſtion were not derived from the rectory, and 


What is a rec- 
tory. 2 Leon, 
Io, 11. Sid. 
© contra. 

1 augh. 497» ' 
Lut. 63. 


[ 378] 


Vicar is endowed 
out of the rec- 
tory. Vent. 1 LL 
2 Rol. 341. 


2 Cro. 518. 


Libel by a vicar 
to have his vicare 
age augmented, 


aſſigned by the ordinary to the vicarage, but given and an- 
nexed to it by a lay-ſtranger. | 

3. As concerning a rectory, it is an aggregate inherit- 
ance, and muſt conſiſt of lands as well as tithes, there muſt 
be the church and churchyard at leaſt ; and therefore where 
the plaintiff declares of a rectory, he muſt prove more than 
tith:s ; but yet a rectory may be without glebe, for the rec- 
tor may have conveyed away his g/ebe, and there are many 
compoſitions between the rector or vicar, by which all the 
tithes and glebe are conveyed to the vicar, reſerving only 
a rent to the parſon; and the glebe, originally conſidered, 
was only an additament ex dono fundatorir, and the com- 


mon law, upon the creation of a parſon, gives him nothing 


but the tithes. | 


4. Smith ver/us Waller. 
[Trin. 12 Will. 3. B. R.] 

HERE the vicar is endowed, and comes in by in/ti- 
VF tution and induction, he hath curam animarum attua- 
liter, and is not to be removed at the pleaſure of the rec- 
for, who in this caſe hath only curam animarum habitualiter ; 
but where the vicar is not endowed, nor comes in by inſti- 
tution and induction, the rector hath curam animarum actua- 
liter, and may remove the vicar at pleaſure; and where a 
vicar is endaued, it is always out of the rectory, and by the 
act of the ordinary; therefore where the queſtion is, whe- 
ther it be a vicarage or not, it ſhall be tried in the Spiritual 
Court, becauſe it could not begin or be created but by the 
ordinary, and with his concurrence, and fo it is of an ap- 

propriation. Mr gr a we Oo | 


5. Lutton verſus King. 


| BEFOR E the ſtatute 37 . 8., a vicar might libel in 


the Spiritual Court for an augmentation of his vicar- 
age ; for, upon the creation of vicarages, that power was 
| | commonly 


% 


Aidtation and Uiſitor, 


ecbmmonly reſerved, and where it was not reſerved the 
biſhop could not augment them, and libels for that purpoſe 


were frequently exhibited againſt impropriators ; but now 


| Gnce by that ſtatute imprepriarions are made lay-feet, the 


ordinary cannot intermeddle, neither could they have ſued 


for tithes in the Spiritual Court, if that power was not 


particularly ſaved to them by the ſtatute : But there ſeems 


to be a difference where a vicar ſues a /ay-impropriator, and 


where the i#79ropriator it a ſpiritual perſon, for in the laſt 
_ caſe it is probable he may ſue for an augmentation : and 
in ſome caſes, where the impropriation is not a /ay-fee, as 
in the caſe of the chorifters Saliſbury, where the appro- 
priation of a parſonage was made to them before the ſta- 
rute, and continues ſo ſtill, and in ſuch caſe the biſhop 
may make an augmentation, if that power is reſerved, for 
the perſons are ſubject to his command. 0 | 
* 6. A wrcar libelled for tithes of wood, the defendant 
ſuggeſted for a- prohibition, that time out of mind the 
had paid no {mall tithes to the vicar, but that by the cuſ- 
tom of the pariſh they were paid to the par/on : Per Cu- 
riam, if the endowment of the vicarage is loſt, the tithes 


1 Mod. 50. 
Where the en- 
dowment is loſt, 
the tithes muſt 
be paid according 


to cuſtom. 


muſt be paid according to cuſtom, [ 379 ] 
Uiſitation and Uiſitor, 
See the Caſe of Proxies, Davies 1. 
1. PR OXIES or procuracies, ſo called by the canonifts, Wha tl procu - 


becauſe upon every viſitation by the biſhop, the par- 
ſon or church viſited were to procure neceſſary proviſions 
for the viſitor, and this proviſion was originally in eſculentis 
E poculentis ; but as our ſocage, which was ſo many days 
ploughing the lord's land, came in time to be converted 


into certain payments of money, ſo this proviſion was 


changed into a certain ſum of money paid to the ordinary, 
as being de jure viſitor of all churches within his diocele ; 
and being thus ſettled, it was paid and became due whe- 
ther there was actually any viſitation or not, as that rent, 
which the tenant was to pay in lieu of his /ocage ſervise, 


came in time to be due and demandable whether the lord 


had demeſnes to plough or not. 


2. Theſe proxies are now part of the ſettled revenue of Procurations are 


dhe biſhop's ſee, the king himſelf pays them for his ap- 


propriatimns, 


part of the 
bilhop's revenues 


9 37 9 | - Uiſne, 
fropriations, as the abbeys did before the diſſolution, when 
they had appropriated churches. _ 

Ney 123. 3. The commiſſary, at this court of dee cannot 
cite Jay ꝓariſpiomers, unleſs only churchwardens and fideſmen, 
i 2 to theſe he may give his artiehns, and inquire by 
| them. 
1 Cro. 340. 4. The Archbi biſhop of Canterbury never viſits the dioceſe 
e wagon of London, this is by agreement between them; and in 
dioceſe of Lon. Conſideration thereof, if a cauſe ariſes within the dioceſe 
don. London, and the ſuit is brought in the arches before the 
archbiſhop, though this is per faltum, yet the biſhop of 
London is to allow it. 
Of viſitors of 8. As to viſitors of lay-foundations, they are either by 
lay foundations, appointment of the founder, or by implication of law; 
| * 380 thoſe which are by appointment are ſuch to whom the 
founder delegates that power. 
The founder and 6. By implication of law, the founder and his heirs 
— i 3 are viſitors, if no particular perſon is appointed; and this 
Se F. ©. 45. is a reſervation the law makes to him in lieu of the land 
Which he parted withal ; and as the foundation is a crea- 
ture of his own, ſo it is reaſonable that it ſhould be viſited 
by his heirs, to ſee that the charity of their anceſtor is not 
perverted. 
Dy. 209. 3 Mod. 7. Corporations aggregate and inſtituted by private 
265. Skin- charity, if they are lay, they are viſitable by the ſounder, - 
9 * "of by whom he appoints, and from the ſentence of ſuch 
_ viſitor there lies no appeal. 
2 Rol. 229. 8. But if ſpiritual, it is viſitable by the ordinary, and 
EOS from his ſentence an appeal lies. 2 Show. 74- Dur, 


Utſne, 


Vide Stat. 4 & 5 Ann. ch. 16. 3 Geo, 2. ch. 28. 


1. Wilſon verjus Laws. 
[Paſch, 6 Will. 3. B. R. 1 Ld. Raym. 20. 8. Cc] 


1 Selk. 59. 60. IN an appeal of murder, it was objected, chant the fact 
1 wy 22 was laid in the pariſh of St. Giles in the Fields, when 
3 Cro. 29, 898. it ſhould be in the vil, as it ought to be in the ſtatute of 
2 inſt, 3 Glouceſter: Sed nen allocatur, for the pariſh ſhall be intended 


a vill, and there is no difference n. a 9 ib and a 
| will; 


* 


Utiſne, 
vill; it is true a pari may contain more ville than one, 
but that ſhall not be intended unleſs ſhewn. | 
2. Booth verſus Johnſon. 
Hin. 1 Anne. ] | 
HERE the plaintiff in his dectiration lays the 


| , viſne in Gray's Inn or Whitehall, which are no ville, 
yet after a verdict or demurrer they ſhall be intended 


to be vills, and therefore, if the defendant will take 


any advantage, he muſt plead no ſuch will as Gray's 


Inn, &c. 


3. The Queen verſus Inhabitants of Wilts. 
[Trin. 3 Annæ.] e 


1 N an information againſt the county of Wilts, for not 
repairing Laycock bridge, the Court held that the at- 
torney-general might take a venire facias to any adjacent 
county ; and that it might be de corpore of the whole, or 
de vicineto of ſome particular place therein next adjoining, 


4. Way verſus Gally. 
Z [Trin. 3 Ann. B. R.] 
5 THE leſſor brought an action of debt againſt the leſſee 


for rent, upon a demiſe of lands in Jamaica, and 
laid his action in London; the defendant pleaded, that the 
lands were in Jamaica, and that there are courts there, 
Sc. Adjudged upon demurrer that this plca is ill; but if 
in any action laid here, a local iſſue ſhould arife (as ſup- 
poſe in Ireland), it may be tried in the county where the 
action is laid, according to Dowdale's caſe, or a ſuggeſtion 
may be entered on the roll, that ſuch a place in ſuch a 
county lies next to Ireland, and fo have a jury from thence. 


5. Anonymous. 

ULED, that the want of a venue is only curable by 

ſuch a plea which admits the fact for the trial where- 
of it was neceſſary to lay a venue: The plaintiff declared 
on a bond, and laid a venue, the defendant pleads a re- 
leaſe; now by this plea the want of a venue is cured ; aliter 
if he had demurred; quære, if he had pleaded aan 9 
factum. | | | 1 5 


380 


Sid. 326. ä Lut. 
305. Where a 
place which is no 
vill ſhall be in- 
tended to be a vill, 
after a demurter, 
or verdict. 


[ 381 ] 


6 Mod. 307. 


6 Mod. 197. 


Mod. Caſes 19. 
2 Salk, 681. 
6 Rep. 46. 


Where the want 
of a venue is 
cured, 

Vide Hob. 22. 
2 Cro. 682, 125. 
2 Rol. 66. 

3 Cro. 120. 


Lut 487. 


Vide 1 Salk. 16 f. | Union. 


Though by an 1. BY an nion, both churches become one, and one pariſz, 
emo po ine one benefice, and one advowſon but as to taxes and 
pariſh, yet as to Tepairs, they are ſeveral, for otherwiſe it might be preju- 
taxes and tepsirs dicial, becauſe the old church may be leſs in proportion 
they ate ievaai- than the new, to which it is united, 1 
| Who may make 2. Where the churches are poor and void, the patron 
an union. and ordinary might make an union without the king, but 
not if they were rich; for an advowſon lying in tenure, 
the king hath a poſſibility of an cheat, lapſe, Wc. which 
could not be loſt without his conſent. = | 
3. If the church is full, then both parſon, patron, and 
ordinary muſt conſent to an union. RO | 
3 Cro. 519. 4. In a quare impedit, the defendant pleaded a diſpenſ- 
ation for two benefices, and upon oyer of the letters pa- 
| tents of diſpenſation, it was thus : | | | 
The form of an 5. L It took notice, that there were two benefices, 
union. and of ſmall value, therefore unimus, incorporamus, & an- 
neximus, the one to the other, for the life of V. R. the 
preſent incumbent; it was objected, that here were no 
words of diſpenſation, and therefore this clauſe cannot 
enure as a diſpenſation, neither can it be an union, becauſe 
it is done by the king alone, without the concurrence of 
the patron and ordinary: Sed per Curiam, though there 
cannot be a perpetual union without ſuch concurrence, 
becauſe it is a loſs both to patron and ordinary, yet 
there may be a temporary union, as in this caſe, Ter & 
life of the incumbent, and this might be done by the 
metropolitan alone, for after the death of the incumbent 
the union is diſſolved, and no loſs accrues either to the 
patron or ordinary in the mean time, for the one hath his 
preſentation and the other his admiſſion, and this is a 
complete diſpenſation, and allowed by the ſtatute 31 & 37 
H. 8. cap. 21. via.) Any licenſe, union, or diſpenſation . 
to the contrary. © „ 


Univerſities, 


1. 0 CTOGINTA dame apud actum Oxford. dat. cla. 
| 19 Ed. 1. Memb. G. v. 3. | EN 
2. Strata civitatis mandat. per breve regis emendari per 
burgenſes Oxon. & quod porcuaria dęſtruantur. Clauſ. 
29 Ed. 1. Memb. 14. D. 2. | 
3. Breve regis ne juſta & alia facta armorum fiant prope 
Oxon, ne quies {cholar, impediatur, Clauf. 33 Ed. 1. Memb. 2. 
D. 1. Memb. 3. v. 2. 4 | 3 
4. SBreve majori & ballivis Oxon, de aſſiſa panis. & vini 
obſervand. & de rationabili precio ſuper victualia imponend. 
fecut per juramentum cancellario & procuratoribus aftringun- 
tur. Clauf. 33 Ed. 1. Memb. 18. D. 2. 
5. The univerſity of Oxford hath juriſdiction in all Were they bave 
treſpaſſes, injuries, quarrels, crimes, and matters whatſo- juriſdiction, aud 
ever (a) which do not concern /ife or freehold. A enero 
6. But an ejefment for the right of a chattel real; as vide Lit, 10. 
for inſtance, of a leaſe for years, ſhall not be determined 1 Salk. 343. 
there, for though a freehold is not recovered, yet the land 
is drawn from him who perhaps might have the freehold. 

7. Neither have they any juriſdiftion, unleſs the cro. Car. 53, 88. 
plaintiff or defendant be a ſcholar or a ſervant of the uni- 1 Mod. 164. 
verſity, or of ſome college; but if either of them is a ſcho- 
lar, it is then a matter within their juriſdiction ; but yet, 
if either of them is entered into a college by a trick to 
avoid a ſuit in B. R., or to excuſe himſelf from town 2 Vent. 106. 

offices, their privilege ſhall not be allowed. SS 

8. The wniver/ity demanded conmſauce of a ſuit Hard. 505. No 
brought in the Exchequer by quo minus, and it was al- fvch claim atter 
lowed. . We: 5 1 2 
9. Debt againſt the defendant, a townſman in Oxford, 2 vent. xc6. 
for refuſing to execute an oſſice in the corporation: It was 
moved, that he being a ſervant to Dr. Iriſb, might have 
the privilege of the univerſity, and a charter was produced, | 
by which it was granted, that the members and ſervants [ 38 4] 
of the univerſity ſhould be ſued in the Vice-chancellor's 
Court, and not elſewhere; and a certificate from the 
Chancellor, direCted to to the Chief Fuftice, that the de- 
fendant was martriculated and regiſtered in the univerſity; _ 

but it appearing to the Court that this was done two days, vide Doug: 530. 
and no more, before he was choſen to this office, and that | 
he was a painter by trade, and had lived ſeveral years in 
the corporation, and no ſervant attending Dr, 1rifþ, the 
privilege of the univerſity was not allowed. | 


(a) It cannot hold plea for the penalty of a ſtatute. Stix. 653. 


(384) 


d 


Ales. 


1. U SES were not at common Jaw, neither were they 
ever mentioned till the reign of R. 2. and therefore 
there is no remedy at law for them. 3 Wo 
x Rep, 126, 12), 2. But yet the efate and limitation of an uſe ought to 
1 . be governed and directed by the rules of common law; 
and there is no difference ee eſtates conveyed by 
way of »/e and by way of poſſeſſion. e ä 

3. Where a man intends to paſs an eſtate at and by a 
common law conveyance, it ſhall never take effect as a 

covenant to fiand ſeiſed: or as a conveyance upon the Aa- 

; lute of uſes. ET _ Ws a. 

U Inſt 49. 4. As for inſtance, if by deed I give, grant, and en- 
feeff my ſon, Oc. with a letter of attorney to make livery, 

this ſhall not enure as a covenant to fland ſeiſed,; but it might 

have been otherwiſe if there had been no leiter of attorney 

in the deed. | 5 

See Samms v. 5. The father being ſeiſed of a reverſion, granted and 
yon. confirmed the fame to his ſon, 10 the uſe of himſelf for life, 
remainder to his ſon, without any attornment, this convey- 
ance is void; yet if there had been no limitation of the uſe, 
this deed might have enured as a covenant to ſtand ſeiſed. 
See Hore v. Dix. 6. So where by deed between the father and ſon of 
the one part, and W. R. of the other part, the father did 

[ 38 5 ] give, grant, and enfeeff V. K. to the uſe of his ſon; there 

| eing no /zvery, this is a void conveyance. _ 

Now as to conſiderations to raiſe an uſe, the caſes 
are, if the conveyance is by way of covenant, the conſi- 
deration muſt be either natural affeftion or marriage. 

8, If it is by bargain and ſale, then the conſideration 
muſt be money. * . 
9. Therefore a covenant to ſtand ſeiſed to the uſe of his 
ſon, and his wife whom he ſhall marry, this is good. 


2 Rol. 250. 10. But a covenant to ſtand ſeiſed to the uſe of him- 
1 18 f. ſelf for life, remainder over, with a power to let leaſes for 
1 ws forty years to perſons who are ſtrangers; this is not good 


as to the ſtrangers, becauſe they are not privy to the con- 
ſideration; but if it had been to make leaſes to any of 
his children or kindred, it had been good. lc. 
1 Cro. 630. 11. So a covenant to fland ſeiſed to the uſe of A. and B., 
Vi. Plowd. 307. and C. his brother, this is good as to the brother, and it is 
Joa. 49. 2R9 entirely in him, but void as to the other two, becauſe not 


52. Str. 934. 4 5 
IT * privy to the conhderation, 
| | 12. In 


| 3 385 
12. Ina covenant to fland ſeiſed, the word covenant is but 1 Vent. 140 
declaratory ; the efore, if the father by deed ſets forth, ? Ty 78 5 
that he ſtands ſeiſed to the uſe of his ſon, and doth not Ray. 46. — 


covenant to ſtand ſeiſed, yet it is a good covenant. 252. 2 Will. 
; a | 22z 75. 


13. So if by deed the father grants his lands to his ſon See Buckley v. 
in tail, this is a good covenant to ſtand ſeiſed.  Simonds. 
14. Forif the word covenant was obligatory, the deed 

ſhould not enure as a covenant to ſtand faked 
T5, Therefore, if the father covenants that his lands 2 Rol. 788. 
ſhall go, remain, and deſcend to his fon after his deceaſe, or 1 Sid. 3. Vide 
that he will convey to his ſon, this is not a covenant to 3 

ſtand feifed, for it is only obligatory to a future thing. 
16. But if the father covenants io ſtand ſeiſed to the uſe Wm. 37. 3 Ler. 
of the ſon, and to do any act for farther aſfurance, or to 39% 
levy a fine to the uſe of his fon in tail, and that if not le- 
vied before ſuch a time, that then he will ſtand ſeiſed to 
his ufe, this ſhall enure as a covenant to ſtand ſeifed, 

17. It has been already ſaid, that there were no ſuch [ 386 ] 
things as u/es at common law; the reaſon was, becauſe the © 
feoffee was always taken as the owner of the land, and that 
it was very inconvenient and abſurd that there fhould be 
two ſeveral fees and owners of the ſame land frmul & e- 
mel; therefore at common law the feoffees to utes were t 
very tenants, and had a right to forfeit. | | 

18. But the ſtatute to remedy this inconvenience hath 
united the eftate to the uſe ; ſo that now the feoffees to 
uſes have no eſtate or intereſt at all, but in reſpect of the 
contingent eſtates and uſes limited in the deed. | Fs 

19. And this is neither a naked authority, nor a mere vi. FearneC. R. 
eſtate which they have, but aliguid medium between the 444+ (225.) 
eſtate and authority, they have /cintilla juris and a poſibi- 
litas uſus emergentis. 1 = 

20. Some queſtions have been made, out of what an sir W. Jon, 127. 
uſe ſhall ariſe; as, for inſtance, it hath been held, that | 

uſes ſhall be raiſed only out of a freehold, that they cannot 
be raiſed out of a chattel, becauſe that is in nature of a 
truſt, nor out of an uſe, nor out of a bare right, nor out 
of an intended purchaſe ; as where a man covenants to 
ſtand ſeiſed of lands which he intends to purchaſe, nor out Moor 30. 
of ſuch things which iþ/o_ uſu conſumuntur, as commons, | 
c. 8 | 
21. But rents, liberties, and franchiſes, and ſuch Focal 
inheritances, may be granted to uſe ; but not mere perſonal 
inheritances, as annuities.” gt . 

22. Where a feoffment is made without expreſs uſe or Dyer 10. 
conſideration, there the uſe ſhall be in the feoffor by im- 
plication of law ; but it is otherwiſe where a man makes 
a gift intail, for there is a tenure, which is a conſidera- 
tion. | | 


Vor., III. B b 


2 Salk. 678. S. C. 
Farr. 71. Where 


an uſe ſhall re- 
ſult. 


13871 


_ Uſes. 


23. Lamplugh verſus Shotterell. 
[Paſch. 1 Ame, B. R. 2 Ld: Raym. 798. 8. C.] 


| in conſideration of 5 s. paid, and thereupon a releaſe 
to the batgainee and. his heirs, without expreſſing any 
conſideration; the queſtion was, Whether the uſe ſhould 
reſult to the bargainor ? and it was inſiſted that it ſhould 
not, becauſe the releaſc doth not enlarge the firſt eſtate, 
and that is to the uſe of the bargainee, and both are but as 
one conveyance, and the 5 7. mentioned in the leaſe ex- 


T HE caſe was, a bargain and ſale was made for a year | 


- tends to the releaſe, and the quantum of the conſideration 


* 271.8. - 


2 Mod. 249. 
What is a good 
conſideration to 
raiſe an uſe. 


is not material, for a penny is ſufficient z but on the other 


. ſide it was argued, that this conveyance is in nature of a 


feoffment, upon which an -uſe ſhall reſult to the feoffor 
where mo conſideration is expreſſed. _ 125 
24. Holt, Ch. Juſt. Before the ſtatute of uſes there 


might be a reaſon why an uſe ſhould reſult upon a feoff- 


ment, for it put the eſtate out of the feoffor, and he had 
only a truſt left which could not be forfeited; and to this 

urpoſe ſuch feoffments were made, but this cannot be 
Ence the ſtatute; for if an uſe muſt reſult to the feoffor, 
and the eſtate muſt be executed to the uſe, the feoffment 


is in vain, and the party hath made a conveyance to no 


manner of purpoſe, being in of the ſame eſtate as he was 
before he made the feoffment; and fo it is of a leaſe and 
releaſe; but it is otherwiſe upon a fine or recovery, for 


they may have their particular eſtate in other reſpects, as 


barring upon nonclaims or remainders. 

So it 1s if by feoffment, or by leaſe and releaſe, a man 
conveys any particular eſtate mediate: or immediate, to an- 
other perſon, there the reſidue of the eſtate ſhall, by im- 
plication of law, remain in the party himſelf ; but where 
no eſtate is limited to another, there the whole convey- 
ance is to no purpoſe, if the party be conſtrued to have 
the reſulting uſe in him. | Wn . 

25. In a ſpecial verdict in ejectment, the only point 
was, Whether a leaſe for a year, made upon no other con- 
ſideration than the reſervation of a pepper- corn, ſhall ope- 
rate as a bargain and ſale, and make the leſſee capable to 
take a releaſe ? Et per Curiam, it ſhall, for the reſervation 


of a pepper-corn is a ſuſſicient conſideration to raiſe an 


uſe. 


„ 


Uſurpation, 
F. N. B. 31. 2 Inſt. 358. 3 Bl: Com. 242. 


LOS. 


1. AT common law the patron in fee was put out of 
7 poſſeſſion by an v/urpation, and though he might 
recover the advowſon itfelf by a writ of right, yet he had 
no remedy for the pre/entation hac vice, nor if another 
avoidance happen, unleſs he brought his writ of right, and 
recontinued the advowſon. | 445 3 
2. If the 2 had the advowſon in tail, or for life; 
this turn, and alſo his whole advowſon, was gone. | 
3. If an wſurpation was made upon tenant by the curteſy, 
or in dewer, or upon. a leſſee for years, or upon a biſhop 
in time of a vacancy, neither the heir or he in reverſion 
or ſucceſſor, could preſent at the next term, but now this 
is altered by the ſtatute, and the law is, | 
4. That if there be an »/urpation upon a patron in be 
he may bring a quare impedit for the preſent turn, but then 
it muſt be brouglit within ſix montlis, otherwiſe he is put 
to his writ of right of advo-wſon. | | 
5. But if he is only patron for /ife, and doth not bring 
his guare impedit within fix months, he hath loſt his advow- 
ſon for ever, for his intereſt is diſcontinued, and he can- 
not preſent or maintain a guare impedit for the next turn, 
being out of poſſeſſion, and a writ of right will not lie 
therefore the eſtate in reverſion is diſcharged of that inter- 
eſt, but he in reverſion may have a writ of right. 
6. If there is an u/urpation on a tenant in doruer, or te- 
nant by the curteſy or guardian, and fix months pals after 


the particular eſtates are determined, and the heir comes 


of age, the heir may maintain a guare 1mpedit, or preſent 
to the next avoidance; and if he doth not, then he is put 
to his writ of right. 5 | | | | 
5, And ſo it is if the anceſtor grant the advowſon for 
life or years, and an uſurpation is made, the heir may 
maintain a guare impedit for the next avoidance, as his an- 
ceſtor might have done; ſo it is of a ſucceſſor, for a re- 
verſion by deſcent, and a ſucceſſion, are within the ſtatute, 
but a reverſion by purchaſe is not. | 
8. Upon the ſtatute 1 Eliz., if an uſurpation be on a 
| biſhop, it ſhall bind him, becauſe he ſuffered it; but his 
ſucceſſor may prefent to the next avoidance, or bring a 
guare impedit, though he is out of poſſeſſion. Jener 46. 
Bb 2 9. An 


. 


Vide 7 Ann. 


c. 18. by which 
this is remedied. 


Hut. 66. Stit. 
7 Ann. c. 18. 


Stat. Weſtm. 2. 


13 Ed. I. C. 5 
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1 Salk. 16. 8 
8. 8 Of let. 
ters patents ad 

eorroboraudum. 


Alurpation. 


9. An uſurpation cannot put the king out of bo 72 
of his land, much lefs diveſt an inheritance out of on 
therefore it cannot diveſt the inheritance of an advow/on out 


of him, for nothing can go out of him without a record, 


no more than it can come to him. 1 
10. But an uſurpation may diſpoſſeſs him of his pre- 
ſentation, fi. e.) it may bind his poſſeſſion, ſo as he can- 
not remove the incumbent, without a quare impedit, though 
it cannot ſo diveſt his eſtate in an advowſon as to bind his 
inheritance and put him to a writ of right, Cc. 


11. Mugg ver/us Brown. 
Trlraſch. 12 Will. 3, B. R.] 


1 F an incumbent. be in by uſurpation on the king, and 


would be confirmed, he muſt not procure a new pre- 
ſentation from the king, becauſe that would be void, the 
church being full ; but he muſt get the king's letters pa- 


_ tents reciting the whole matter, and therein granting the 
church to him: And per Holt, Ch. Juſt, theſe are called 


Hutt. 66. 
Uſurpation on 
leſſee for. years. 


3 Bulſt. 38. 


U 390 


þ 


letters patents ad corroboraridum. 4 | 
12.. An uſurpation upon a leſſee for years gains the fee- 
fimple, and puts the true patron out of poſſeſſion; and 
though by the ſtatute of Weftm. 2., he in reverſion, after 
the determination of the leaſe for years, may have a quare 
impedit when the church is void, or may preſent, and if 
his clerk is inſtituted and induced, then he is remitted to 
his former title, yet till that is done, the uſurper hath the 
fee, and the writ of right of advowſon lies againſt him. 
13. Quare impedit, the defendant pleaded an uſurpa- 
tion made by the queen after the death of the laſt incum- 
bent, and that her clerk was admitted, inſtituted, and in- 
ducted, and was in poſſeſſion for fix months; the plaintiff 
replied and fet forth, that the patron had brought a quare 
impedit againſt him who was incumbent upon the queen's 
preſentation, and had judgment againft him by default : 
And per Curiam, by this judgment the patron was remitted 


to his former right; but it had been otherwiſe if the queen 


had preſented on a deprivation, for there the patron muſt 
have fix months to preſent after notice of the deprivation. 


( 390) 


* Uſary. See Indictment 8. 


1. TH ERE muſt be a corrupt agreement for more 
| than ſtatute intereſt, otherwiſe it is not uſury, 
and the defendant ſhall not be puniſhed, unleſs he * receive 
fome part of the money in affirmance of the uſurious 
agreement, for it is the receipt and not the contract which 
makes him puniſhable. & one I: 
2. Intereft upon borromry bonds, which is feenus nauti- 
eum, or uſura maritima, is not within the ſtatute. 


3. Maſon werſus Abdy. a 
I Teint 1 Will. 3. B. R. 


T HE abligor was bound in a bond of 300 1. conditioned 

to pay 221. 10 fc. premium at the end of the three 
months after the date, Sc., and ſixpence in the pound at 
the end of ſix months, as a farther premium, together with 
the principal itſelf, in caſe the obligor be then living, but 
if he die within that time, then the principal to be loſt ; 
adjudged this is an uſurious contract, becauſe there was a 
poſſibility that the obligor might live ſo long; and there is 


= expreſs proviſion to have the principal again. 


4. Debt upon bond, dated 24 May, conditioned to 


pleaded in bar, that after the mating the ſaid bond, ( viz. 
ſuch a day the plaintiff corrupte recepit of the defendant 
301. for the uſe of the ſaid 300 J. for one year, { viz.) 
from ſuch a day to ſuch a day, which is more than ſix per 
cent. per annum, contra fermam flatuti; and upon a demur- 
rer to this plea it was adjudged ill, becauſe the + ſtatute 


makes all bonds void, «vbere money is þ lent upon or for wſury, + 


and where more is taken than after the rate of fix per cent. 
ut this bond doth not appear to be for money lent upon or 
for uſury, but for payment of a juſt debt; and if there is 
an uſurious contract q after the bond made, that ſhall not 
affect the bond to make it void, becauſe it was good at the 
time it was made; but by the latter clauſe of the ſtatute 
ſuch an uſurious contract is puniſhable by forfeiture of 

treble the value. 5 | | 
5. Information was brought upon the ſame ſtatute, 
ſetting forth, that the defendant, 16 Nevemb. 20 Car, 2: 
| B b 3 | lent 


2 Cro. 677. ro. 
Car. 101. Noy 
143. 2Vent. 83. 
* Noy 133. 
235. 3 Will. 
262. 2 Bl, 796. 
A woo ch. Sa, 


What is an uſu- 

rious contract. 

Carth, 68. 

2 Rol. 47. Mo. 

398. 2 Cro. 508. 
ro. Ehz, 642, 

741. 5 Co. 6g, 

Cowp. 770. 

1 Wilf. 286. 

1 Atk. 304. 


1 Saund. 294. 
pay 300 J. on the 25th day of February, &c. The defendant 


J. 20. 
462. Cowp. 114. 
1 Freem 253+» 
1 Hawk. ch. 82. 
ſ. 12. 

12 Car. 2. c. 13. 
1 Poſtea 6. S. P. 


[ I 
$P 5 8. P. 


1 


Raym. 7 6. 
1 Mod. PL 


391 5 __ © Uſury, 


| Vide 2 Bur. lent V. X. 26]. till June following, which is fix months, 

22 77 27+ and that afterwards, ( viz. ) ad finem termini predif., he 

2 5 462. took of the plaintiff corrupte & extorſive thirty ſhillings for 

| the loan thereof, which 1s more than allowed by the ſta- 
| tute, Upon not guilty pleaded, the jury found for the in- 

former; but the judgment was ſet aſide, becauſe it appears 

Antes 4. S. P. that this eorrupt agreement was made * ad finem termini, 
when by the ſtatute it muſt be at the time of the contract 

made, and if the contract is not then ufurious, the affur- 

ance is not void; but the borrower ſhall have treble the 

value, as forfeited by the ſtatute, WE, 

—_ N 6. Information againſt the defendant, for that he on 
Judgment cannot the 30th of May, &c., by way of corrupt contract and agree- = 
5 2 pon _ on Oy = 3 =_ re- 5 £ e 3 5 

ra au ay of payment ot 25 J. from the 297% of July to the 30 

e of May (which was the day on which 1. — the 40 . 

| cintra formam noe after a verdict for the plaintiff, it 

was moved in arreſt of judgment, that it did not appear 

by this information that the 254, was money lent ; but if 

it had it is ill, becauſe the taking the 40s. was after the 

lending, and there was no corrupt agreement laid either 

before or at the lending. Sed per Curiam, If upon this 

information judgment cannot be given on the latute to pay 

treble the' money taken, yet being fo und that the defendant 

took 40 f. by a corrupt agreement, judgment ſhall be given 

againſt him at common law, which is fine and impriſon- 


| oa oo. GA} 25 | 
8 nee 7. Debt upon bond conditioned, that in conſideration 
the ſtatute was Of 12 7. paid by the plaintiff to the defendant, he became 
Be ww 2 * bound to pay the ſaid plaintiff 14 J. if he lived fix months af 
au ter the date of the band, there was a plea and demurrer, 
and it was objected, that it appears by the very condition 
of this bond, that the contract was uſurious, it being to 
pay 14 J. for 12/. in ſix months after the date of the bond; 
it 1s true, this might have made the bond void, if the ſta- 
tute had been pleaded, but that not being done, this ob- 
jection comes too late. 1 5 
Len 3 8. The diſtinction in the books is, that where the 
ene e principal and intereſt are both in danger of being loſt, 
and what not. there the contract for extraordinary intereſt is not gſuri- 
Vide i Wil. our; but where the principal is well ſecured, and the in- 


88% „Ack. 32 3 3 
wn texeſt only in danger, it is otherwiſe. 


3940 


4 m 


1 NFORMATION againſt the hundred of Yarnton, Sid. 140. The 
for not repairing a highway, the defendants pleaded that 8 
non reparare debent, upon which they were at iſſue, and reparare non de- 
though it was ill, the Court would not quaſh it till the bent, but did not 
iſſue was tried, that it might be known who ought to re- 2 
pair, and upon the trial the jury found quod reparare non 
diebent but did not find who ought to repair, and there- 
fore it was inſiſted that no judgment could be given. Sed 
per Curiam, The judgment ſhall be, that the Hundred of 
| Yaruton eat acguieta, and that the other vills between whom 
the iſſue was, ſhould repair. #3'2 hd 

2. Indictment at the ſeſſions for ſtopping communem 1 Vent. 208. 
viam pedeſirem, ad ecclefiam, ad commune nocumentum, c., — neues 
it was objected, that an indictment would not lie for ſtop- wa} the 
ping a foot-way to the church, becauſe it was only a nuiſance church, ad com. 

5A. . mune nocumen- 

to the pariſhioners, and no more than a private damage (a). tum, good. 
Sed per Curiam, It being laid ad commune nocumentum, the 4 
church may be the terminus ad quem, c., and the way 
may lead further. | 55 | pa 

3. Where a pariſh is indicted for not repairing a way, 1 Vent. 256, 
they cannot plead not guilty, and give in evidence that ſuch e 212 
a perſon is bound to repair either by tenure or preſcription, mutt plead if in 
becauſe the pariſh is liable de communi jure; but if they difted for not 
would diſcharge themſelves they mult plead the Zenure or — 4 1 
preſcription, | | e 179. 1 Hawk, ch. 76. ſ. 9, 93; 

4. Preſentment in the ſeſſions by one fuſtice, that the Sid. 464. 
highway in Stole common was out of repair, and that Sir e — 
N. S. ought to repair it ratione tenure of certain lands, fendant vas 
parcel of the ſaid common, which he had encroached and charged ratjqa: 
incloſed from the highway, and which time out of mind tz. 
had been parcel of the highway, and that he did not re- 

air it ad commune nocumentum, c. This preſentment _ 
being removed into B. R. the defendant pleaded, that the 
inhabitants of Stolte ought to repair it, and trayerſed, that 
he ought to repair ratione tenure ; and upon a demurrer to 
this plea it was objected that it was ill, becauſe the de- 
fendant had not anſwered the encroachment, which was 
the principal matter. Sed per Curiam, the defendant be- 
ing charged to repair ratione tenure, that is the chief mat- 


ter to be anſwered, becauſe if he had been chargeable by 


(a) Vile 1 Howk, ch. 76. ſ, 1. f | 
| Bb 4 | reaſon 
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reaſon of the encroachment, he ought not to have been 
charged ratione tenure ; for there is a great difference be- 


pair, though he lay it open to the highway. . 
Raym. 215. 5. Upon an indictment for not repairing a highway, if 
Upon an indi- the defendant produce a certificate before the trial, chat 
ment for nbt re: p NET OY 
paiting, the de- the way is 5 0 he ſhall be admitted to a ine, but 
fendant may be after a verdict ſuch, certificate will be too late, for then 
— ns there muſt be a con/fat to the ſheriff, and he ought to re- 
that-it is repairs turn, that the way 1s repaired, becauſe the verdict being a 


ed, but notafte? record, muſt be anſwered by record. 


| vent. 166. 6. Caſe, Sc. for fepping a way, in which the plain- 
Where che plain- tiff declared, that he was po/z/ed of an ancient meſſuage, 
— ee and had a footway over the defendant's ground, as be- 
and held good. longing to the ſaid meſſuage, & de jure habet, and that the 
Lut. 120. Com. defendant ſtopped it: Upon demurrer to this declaration 
bed. 5. 3. it was objected, that it was ill, becauſe the plaintiff did 
2 347. not preſcribe, or otherwiſe entitle himſelf to this way than 
7 64 ves by a bare poſſeſſion of a houſe. Sed per Curiam, the 
declaration is good, it being no more than a poſſefſory 

1 Vent. 189;ꝛ“' 7. Indictment was found againſt the defendant, for 
hae bar __ that he vi & arms part of the highway, leading from 
o Shoreditch to Stoke, &fc. poſtibus & repagulis incliſit: Upon 
2 trial at bar the chief queſtion was, Whether the place 

Vi. ae. 1 Hawk. incloſed was an highway or not? Et per Hale, Ch. Juſt. 
l way leading to any market town, and communicating 
with any great road, is a highway; but if it lead only to 

ach or to a houſe or village, or to ſome particular 

cloſe, it is a private away; and that the pariſh of common 

right is to _ the highway, unleſs particular perſons 

are obliged by cuſtom or preſcription, but private ways 

are to be repaired by the vi/lage or hamlet, and ſometimes 

by a particular perſon. | 


\ (a) Vide 1 Bur. 465. 
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1. Fiſher verſus Nicholls. 
 [Hill. 12 Will. z. B. R.] 


1 N this caſe it was ſaid by Holt, Ch. Juſt. that in wills Wilts are more 
the conſtruCtion is more favourable to fulfil the intent of favourably con- 
the teſtator, than it is in deeds or other conveyances exe- aher deed. > 
cuted by him in his lifetime; therefore where there is a 
gift by will to V. R. and his aſſigns for ever, this is an 
eſtate in fee; but if by deed, it is no more than an eſtate for 
life ; ſo if a gift be made to WY. R. and his heirs male, by 
will, is an Hlare-tail, but by a deed, it is a fee-ſimple; ſoa. 
deviſe to his cid fon and his heirs, after the death of the 
vife of the teſtator, is an ce life to the wife by implica- Co. Lit. 9. b. 
tion, but it is not ſo in a deed; the reaſon of this difference is 
not becauſe the teſtator is inops concilii, but becauſe a will is 
not a common-law conveyance; but by the ſtatute, it is true, 
there were wills before the ſtatute of H. 7. [32 Heri. 8.] 
but thoſe were not by common law, but by cuſtom, as in 
caſe of #urgage lands: Now as cuſtom enabled men to 
diſpoſe of their lands in this manner by their wills, and 
not according to the rules and forms of common law con- 
veyances, fo it exempted this kind of conveyance from 
the regularity and propriety requiſite in thoſe conveyances; 
and by this means it came to paſs, that wills by the ſta- 
tute, 1n imitation of thoſe by cuſtom, gained ſuch favour- 
able conſtructions. | . | 
By the ſtatute 29 Car. 2. cap. 3. there is a conſiderable 
alteration made in the law relating to wills in writing; for 
by that ſtatute it is enacted, that he will muft be written 
in the lifetime of the teftator, and ſigned by him, or ſome other 
perſon in his preſence, and by his direction; and that the wit- 
nefſes ſhall ſubſcribe their names in his preſence. 
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Titnefſes to Till, 


PPP 


1. Davy and Nicholas verſas Ann Smith. 

| CPaſch. 5 Will. 3. B. R.] 
We ben bee II P ON A trial at bar, the queſtion was, Whether the 
fafficient ſub- witneſſes to a will had purſued the directions of the 


—— is the ſtatute of * frauds, Sc. in ſubſcribing their names? and it 


— was reſolved, that where the teſtator lay in a bed in one 
229 Car. 2. room, and the witneſſes went through a ſmall. paſſage into 
N another room, and there ſet their names at a table in the 
Vide ac. 2 S. lk. middle of the room, and oppoſite to the door, and both 
688. that, and the door of the room where the teſtator lay, 


were open, ſo that he might ſee them ſuhſcribe their 
names if he would; e there was no poſitive 
proof that he did ſee them ſubſeribe, yet that was a ſuſſi- 
cient ſubſcribing within the meaning of the ſtatute, be- 
cauſe it was poſſible that the teſtator might ſee them ſub- 
feribe; and therefore, per Curiam, if the witneſſes ſub- 

ſcribe their names in the ſame room where the teſtator lies, 
though the curtains of the bed are drawn cloſe, it is a 
good ſubſcribing within this ſtatute ; becauſe, if it is in 
bie power to ſee them, and what is done, it ſhall be con- 
ſtrued to be in his preſence. e 


2. Lea verſus Libb. 
[1 Will. z. B. R.] 


Show. 68. 1 HE teſtator made his will in writing, ſubſcribed b 
3 Mod. 262. txvo witneſſes, and deviſed all his lands to W. R., af- 
Where two wit- 5 c ag 2 n W338; 

nefſes to a will, terwards he made a codicil, in which his will was recited ; 
and one to a co- and this alſo was atteſted ” tuo witneſſes, one of which 


dicil, doth not ;tnefles was a witneſs to the will, but the other was a 


pro moe hag new witneſs ; the queſtion was, Whether this new wwitne/7 
will, ſhould make a third to the will, the ſtatute requiring that 
Powell on De- there ſhould be three ? and adjudged that he ſhould not; 
viſes, 300. it is true, here are three witneſſes to the intent and will 


Prec. Ch. 270. 


Gn. Eg. 5 of the teſtator, but there are but two to his will in writing 


2 Vern. 597. it is true likewiſe, that there are two witnefles to the 
Comyns 392, cadicil, but thoſe are not witneſſes to the written will, 
| lo 


> <p 


* 


Mitneſles to Mills. 
ſo that there wants one witneſs to the will in vrit- 
ing (a). 3 = 
3. By the canon law, and ſo likewiſe by our law, fo 
witneſſes are requiſite to prove a will for goods, and three 
lande but now by the * ſtatute it is required, that 


t 395 
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* 29 Car, 2. 


theſe witneſſes ſhould ſubſcribe their names in the preſence of cap. 3. 


the teſtator; and ſince the making that ſtatute there have 


been ſome remarkable caſes, both as to the manner and 


number of the witneſſes ſubſcribing. 

4. And, firſt, as to the manner of ſubſcribing : / The 
caſe was, there were Zhree witneſſes, but they did not ſub- 
ſcribe their names at the ſame time, but ſeverally, at the 
requeſt of the teſtator, and at ſeveral times, and were not 
all preſent at one and the ſame time, this was decreed a 


good will (5). | 
5. Then, as to the number of ꝛuitneſſes, ſee the caſe 
of + Lea and Ljbb, laſt mentioned, and this caſe: . The 
teſtatrix made a will in writing, according to the ſtatute, 
by which ſhe deviſed her lands to one Petit, and after- 
wards by another will ſhe deviſed the ſame lands to the 
ſame perſon, and died, but this ſecond will was defeCtive 
in the circumſtances of the witneſſes ſubſcribing their 
names in her preſence, which they did not, and the will 
was held void for that reaſon, and by conſequence no re- 
vocation of the firſt will, for that muſt be by a writing 
by which the teſtator declares his intention to revoke the 
firſt will. 


(a) But if the will be made at ſe- 
veral times, although the parts of it 
be diſtiat, and each ſeparately ſigned 
by the teſtator; yet if the intent of 
the teſtator appear from the circum- 
ſtances to have been, that the inſtru- 
ments ſhould conſtitute but one will, 
and ſhould not operate as a will and 
codicil, the execution of the laſt part 


1 Bur. 548. | 
(2) K. ac. 2 Fern. 
184. 2 Ath, 177, 


2 Ch. R „ 1 
Where — — 
neſſes ſubſcribe 
at ſeveral times, 
it is good. 
Powell 110. 


t Antea 2o 


Where the revo · 
cation muſt be 
by a writing 
operating as 2 
will, or declar- 
ing an intention 
to revoke. 
Eccleſtin v. 
Speke, 3 Mod. 
258. 1 Sho. 89. 
Carth. 79s | 
Onyons v. Tyrer, 


1 Wms. 343. Pre. Ch. 429. 2 Vern. 741. Gilb. Eq. 130. Powell 631. 


will take effect as an execution of the 
whole; and, if done purſuant to the 
ſtatute of frauds, will render the en- 
tire paper valid as one will. Poavell on 
Deviſes, 108. Carleton and Griffin, 


429. Pre. Cb. 
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Writs, and TUrits of Error, of 


r. Maſon verſus March. 
[Ta. Will 3. | 


No avermenit N falſe impriſonment laid to be in the vacation, if the 
aguintt the teſſe 1 defendant plead a writ taken out 19% in the term, per 
it is in ſupport ed he took the plaintiff, he (the plaintiff) may reply, 
of juſixe. that notwithſtanding the fe of the norit, he took it out in 
| vacation time; for where the zeffe of the ori is in ſupport 
of juſtice, no averment ſhall be made againſt it: But per 
Holt, Ch. Juſt. it is otherwiſe where it is to juſtify a 
- „„ IRS 
2 Vent. 267. 2. The plaintiff obtained a judgment, and after a writ 
2 Lee- 397- of error brought, he (vis. ) the plaintiff, brought an ac- 
judgment after tion of debt on that judgment, the defendant, ſuppoſing 
a writ of error it was ſuſpended by the writ of error, demurred to the 
8 „ declaration : Sed per Curiam, he can have no advantage of 
x Sid. nh 3337 this matter upon a demurrer, he ought to have pleaded it 
Skin. 388. 590. ſpecially, and to pray judgment if he ſhould be compelled 
2 T. R. 78. to anſwer pending the writ of error. 3 
Raym. 231. 3. In a writ of error to reverſe a fine, infancy was 
bod Sh 's aſſigned for error, and a ſcire facias iſſued againſt the ter- 
there a A in tenants and cogniſee, who plead in nullo gſt erratum : Et 
tullo eſt erratom per Hale, Ch. Juſt. where error is well affigned, (as it is 
pens m4 in this caſe,) there in nullo erratum amounts to the con- 
Yelv. 55. 2 Ley. feſſion of the fact, but where the error is not well aſſigned, 
38. 2 Cro. 521. there in nullo eff erratum amounts to a demurrer ; now in 
the principal caſe the infancy was well aſſigned as an error 
in fact, therefore the defendants ought not to have plead- 
ed in nullo eft erratum, but they ought to have pleaded to 
iſſue upon the ſcire facias. | | 
Raym. 381. 4. Refolved by the Lords Spiritual and Temporal, that caſes 
Appeals and of appeals and writs of error ſhall continue, and are to be 


writs of error 


ſtand good after proceeded on in flatu quo, Wc. as they flood at the diſſolution of 
the parliament the laſt parliament, without beginning again de novo ; and 
T3 8] * likewiſe, that the diſſolution of the laſt parliament doth 
(a) Quære, Whether the arref in this to be different from the 2e, is very 
cate was not before the actual ſuing fully confidered by Lord Mansfield in 
out of the writ ? The ſubject of aver- the caſe of 7ohn/on v. Smith, 2 Bur. 
ring the true time of ſuing out a writ 962. | 8 
1 not 


curit of Exxor. | _ 


not alter the ſtate of impeachments brought by the com- 8 
2 Ws ent. 31. 1 0 
mons in that ae (a). 13 1 4 
(a) This * was reſolved by both previous to the diſſolution of parlia- 
Houſes on the impeachment of Far- ment in 1790, and reſumed the follow 


res Hoſtings, Eſq. which was begun ing ſeſſions in /tatu quo, FY 
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- Writ of Error. 


1. Collins verſus Scevington. 
Hill. 9 Will. 3. C. B.] 


| T* E plaintiff obtained a judgment for 10/. the de- Where a writ 
fendant brought a writ of error, ſuppoſing the judg- A org 

ment to be for 20 J. adjudged this was no ſuper/edeas, for 1 Rol. 754- 

executions are favoured in law as the fruits of men's 

actions, and therefore ſhall not be delayed without appa- 

rent cauſe, which was not in this caſe, becauſe this could 


not be a writ of error upon that judgment (6), 


(5) By Stat. 5 G. 1. 3. writs of error are amendable. 


2. Witty verſus Polehampton. 
[ Mich. 10 Will. 3. B. R.] 


IJ. R. gave a warrant of attorney to confeſs a judg- Where the judg- 
ment to V. V. as of Trinity term, and afterwards —— 

to hang up that judgment, he brought a writ of error, writ of error. 

tefle 27 June, returnable 12 July following; W. W. the Vi. Str. 391. 

judgment-creditor having notice of this matter, entered 

up the judgment as of the /aft day of that Trinity term, fo 

that the writ of error was returnable before the judgment 

was ſigned ; and upon a complaint to the Court of this 

matter, they would do nothing in it, for if it was a trick, 

it was an honeſt one, and to obtain a juſt debt : So per 

Curiam, this judgment is not ſuſpended by this writ of errqq; 

aliter, if the return had been after. 


it 
9 
1 
1 
| | 


„ ee ee Friſe, 


(Hill. 2 Ann. 2 Ld. Raym. 1005. 8. C.] 


x Salk. 268. WR I'T of error was brought in B. R. upon a judg- 
3 ment in C. B., and the plaintiff in error aſſigned 
be 2 certiorari the want of an original for error; the defendant in error 
to certify whe- pleaded a releaſe of all errors, but laid no venue, where 
ther any origind, the releaſe was made, for which cauſe. the plaintiff de- 
FY murred to the plea, and in arguing this demurrer it was 
admitted, that the plaintiff could not pray a certiorari to 
certify whether there was any original or not, becauſe 
the defendant, by his plea, had confeſſed that there was 
none, the fault being cured by the releaſe of errors, and 
therefore it was doubted whether the Court could award 
a certiorari, and without it they could not reverſe the judg- 
ment; for where the plaintiff in error aſſigns a good one, 
and the defendant pleads an ill bar, upon which there is a 
demurrer, the Court muſt reverſe the judgment, becauſe 
the error is confefled and admitted. Et per Holt, Ch. Juſt. 
where a releaſe df errors is pleaded by the defendant, and 
upon iſſue joined it is found for the plaintiff, the Court 

cannot reverſe the judgment. e 


* TY BEE 


_. eUrit of Inquiry. 


1. Pagett ver/us Preſton. + 


Where a judg- (749 E in which the plaintiff declared upon an indebi- 
ment Hall nor tatus afſumpſit, and alſo on a bill of exchange; the de- 
a writ of inquiry fendant guoad the bill of exchange demurred, and ſaid no- 
executed. thing as to the imdebitatus aſſumpſit, thinking thereby to 
make a diſcontinuance, if the plaintiff did not take judg- 

ment by ail dicit, which he omitted, and only joined in 

demurrer; afterwards, when the paper-book was made up 

in the office, the clerk of the papers left out theſe words, 

y oad billam excambii, and the cauſe being put in the paper, 
[ 4001 judgment was given for the plaintiff, and a writ of in- 

| quiry was executed; and now upon a motion to ſet aſide 

this judgment for irregularity, by omitting theſe words, 

guoad billam excamb:i, Holt, Ch. Juſt. ſaid, they 1 too 

| | | ate, 


Writ of Jnquiry.— && 460 


late, for they ſhould have taken notice of it when it came 

into the paper-office, and not ſtay till a writ of inquiry 
was executed; it is a trick, for the defendant concluded, 

that the plaintiff would not take notice of it on a demurrer, 
being a thing of courſe; therefore the judgment was 

confirmed. 8 | 


2. Eaſt ver/us Eſtington. 
[Mich. 1 Annz, B. R. 2 Ld. Raym. 810. S. C.] 


N this caſe it was held, that in all ſuperior courts the 1 Sa. 130. 
judge ſends his precept to the ſheriff to inquire of da- 
mages; but in Londen, and all inferior courts, an inqueſt is 
_ ſummoned in court, and the Court takes the inquiſition 
of damages. | 

3. In replevin, the defendant avowed for rent arrear, 1 L. 255 
the plaintiff replied zo» concęſſit, &c. upon which they 7 
were at iſſue, and the jury found the value of the cattle 1 Vent. 40. 
taken, but did not find what rent was in arrear, ſo as the 5 Med. 77, 179. 
cattle might be ſold ro ſatisfy the rent according to the —— 3 
ſtatute 17 Car. 2., and it being moved, that this might be perfe& findiag 
ſupplied by a writ of inquiry, as it was in Specott's caſe; 2), 5199 — 
per Curiam, it was fo done in that caſe, becauſe the party by a wit of in- 


might have his judgment at common law; but now, by quiry- 


this ſtatute it is enacted, That the Me e the rent ſhall be Vi. 1 Salk. 205. 


inquired by the ſame jury which tries the iſſue, and therefore 
it cannot be ſupplied by a writ of inquiry. 


JJ 
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24 
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THIRD VOLUME, 


F. 


Abatement. 


* 


error in a declaration upon a plea 

in abatement, the defendant ought 
to demur Page 19 
Where a plea is in abatement, the 
| party may waive it and plead the 
general iſſue 211 


Acceptance. 


Where one may reſuſe to accept a 


thing by parcels 2 
On a diſtreſs for rent - arrear, if the 
leſſee tender part, the leſſor is not 
bound to accept it ibid. 
Where the acceptance of rent ſhall 
diſcharge the forfeiture 24 
Where acceptance of rent will not 
affirm a void leaſe 4 


Acguittance. 


For rent due at M:chaelmas laſt, is a 
_ diſcharge of all former arrears 298 


Adlon on the Caſe. 


Where it is not neceſſary that a ne- 
morandum of the agreement ſhould 
be in writing | 9, 15 
Where it will lie on the poſſeſſion 
without any property - 9 
Where it will lie before the thing 
agreed on is done 5 
Vor. III. 


N © advantage ſhall be taken of 


Where it lies upon the firſt failure of 
payment, where not Page 6 
Where it doth not lie for negligent 


keeping his fire 10 


It lies againſt one who enters on a 
th og agreed on, and doth not per- 
form it Les 11 

It will not lie for keeping a mad 
bull, without alleging ſcienter 12 


It will not lie for maliciouſly procur- 


ing one to be indicted for a riot, 
unleſs expreſs malice and damage 
are proved 16 
Nor for procuring one to be indicted 
for barretry, after an acquittal by 
nolle proſequi 245 
It will not lie for hindering a man to 
vote at an election for a member of 
parliament; this was againſt the 
opinion of the Chief Juitice 17 


Action popular. 

Where it lies. where not 7 
Where an addition after the alias 
Adictus is il! 20 
It is not neceſſary in a 4omine 1 

ando | : a 2 id. 
Admiziſtration. 


May be granted to the ſiſter of the 
balf blood, if unmarried, though 
there is a brother in the ſame de- 
gree - 21 

” „ When 


— — 


— © — 


THE TABL k. 


When duly granted it cannot de re- 
pea led Page 21, 22 


Where plene eit 1s a gobd' 


plea, where not 22 


Admiralty, 
Adjudged, that ſeamen loſe all their 
wages where a ſhip is loſt before ſhe 
arrives at a port of delivery 23 
Where a bond is triable in the Ad - 
miralty, where not ibid, 


In what caſes the maſter may pawn 
24 


a ſhip, and in what not _ | 
Has no juriſdiction, but where the 
whole thing is done at ſea 


Advowſon. 
Where it is in groſs, and where it is 
appendant 24, 25, 40 
„ 
Seflions cannot ſuppreſs an ale houſe 


licenſed by two juſtices, unleis for 
diſorder 855 27 


Whert It is proper, where not 238. 


| Alien. 5 
Of his capacity in reference to free- 


holds and to chattels real and per- 
28 


ſonal | 
How lands deſcend amongſt aliens 
5 CES 7 
Where he is ſued as executor, - 
trial ſhall not be per medictatem 


lingaæ CH et. 362 
Such a trial never allowed withoot 
prayer 


Amendmeiit. 
Where it ſhall be made ir affirmance 


of judgment 
Where the ni, prius 


amended by the plea roll 31 
A record of the ry be Bench ſhall 
not be amended by any of the 


pleading in an inferior court 7674. 
Whilſt the declration is in paper, the 
court may give leave to amend any 
. fault, but not when in parchment, 
for it is then a record ibid. 


* 


— 


ibid. 


the 


| 30 
roll ſhall be 


After a demurrer there is no attiends 
ing without leave of the court 


| | Page 31 


The court may give leave to amend 
the roll at any time during the 
term, but not after 32 

Where a tire facias is not amend- 
able | | ibid. 

Amendments not allowable in crimi- 

nal caſes | 39 

Where the defendant was ſued by the 
name of E. G. knight, and he 
pleaded, that he was a baronet, 
the plaintiff could not get leave 
to amend | 236 

Where a variance ſhall be amended, _ 
not being againſt the right 368 


Amerciament. 


33 


How it differs from a fine 


Ancient Demeſne. 
Where a recovery ſuffered in a court 


of ancient demeſne is a bar to ari 
eſtate-tail | 


34 
Where a fine levied in that court is a 


_ diſcontinuance ibid. 
Where the tenure is traverſable, and 
not the being pleadable in the 

lord's court ts A 


Where a fine levied of ſuch lands is 


void, and a writ of deceipt lies by 
_ the lord of the manor | 
How tenants in ancient demeſne ' 
came to be diſcharged of toll 36 
Where in pleading they need not ſet 
forth their title ibid. 
They may join in a preſcription for 
* common OK, | 279 


_ Appeals. 


In an appeal of murder the fat was 
laid in a pariſh where it ought to 
be laid in a vill, but held good 

What is a good plea to an KA of 
murder brought by the widow 37 

It lies at any time within a year and 
a day after the death of the de- - 
ceaſed o 5 i ibid. 

Formerly there was no proceedings 
allowed on the inditment till a 

- year after the fact, that the party 
might bring an appeal 

; 33 | A non- 


* 


"7, 


THE TABLE. 


A bonſuit after appearance is per · 


emptory 1 | 
Where aiterfoits convict is not a good 
plea in bar to an appeal 


an appeal for murder 35 
Though the parties agree, the appel 
lee muſt dt arraigned before he can 
plead a releaſe and be diſcharged 
3 6 <4 #508 

. Appeals from Orders. 


An order diſcharged upon an appeal 
to the ſeflions is concluſive only 


between the contending pariſhes ; 


| butif confirmed upon an appeal, 
it is binding to all pariſhes 
LEP Ie | 261 
Muſt be to the next ſeſſions after the 
order is made 258 


A/pertaining, 
What may be ſaid to be appertaining, 


and to what, and to what not 40 


Apprentice, 


Order to diſcharge him quaſhed, be- 
cauſe made only by three juſtices, 
when four are required by the ſta- 
ture | ET 41 

Quaſhed, for that the trade is not 


mentioned in the ſtatute 5 E/iz. 41 


Where the maſter dies, his executor 
mult provide for the apprentice 76, 
Where the very trade is inentioned in 
the ſtatute, 1t need not be averred, 
that it was uſed at that time 42 
Iodictment for enticing him to ab- 
| ſent from his maſter, not good 190 


95 Appropriation. | 
By whom, to whom, and how to be 
made | 
Arbitrement. 


Where made purſuant to the ſubmiſ- 
fion, and where not 44 
Where a plea is good, where not 45 


Arebbi ſpop. 


Hath a power over all the biſhops of 


Page 37 


38 
There cannot be an amendment in 


260, 


43 


his province, and may hold bis 
court any where in ii Page go 
 Archdeacon. 


Where he forfeits hit right to grant 
the office of regiſter, the king ſhall 
have ic 8 | 252 


Arreſt... 


The defendant was arreſted in the“ 


Temple, the court made him give 


ſpecial bail | 285 
Arreſt in the night is good I 48 


In Weſtminſtar- hall upon meſne pro- 


ceſs, fitting the court, the defend- 
ant may be diſcharged upon mo- 
tion, but not if upon an execu- 

tion ; but the bailiff is puniſhable 


| 8 ibid. 
Aault. 


What is a good juſtification in aſſault, 
and what not ibid. 


Att. 


An eſtate for the life of another is 
aſſets but not diſtributable 137 
What ſhall be aſſets, and when, and 
what not 106, 107 


Agnes and Mſignment. 
Where an aſſignee is bonnd to repair, 
and to all covenants which run 
with the land 374 
Where the whole term is aſſigned, che 
aſſignor cannot bring an action 
againſt the aſſignee, becauſe he hath 

no reſiduary intereſt Wn 
Where the aſſignee ſhall have the ad- 
vantage of all covenants which 
run with the land, but not of col- 
lateral covenants a 
Where he may bring an action of 
debt upon the privity of contract 


- 


118 

Aue. | 
Where the action is good, where not 
| e 247 
Aſumpfit. ; 


Not good, where brought for money 
that the defendant promiſed to pay 

| «.: My 
Ccz After 


THE TABLE. 


After a judgment by default, it was 


objected, that the plaintiff did pot 
ſet forth, that the defendant pro- 
miſled, yet held good Page 17 


Attachment. 


A foreign attachment charges only 
the debtor, or his executor, but not 
the ordinary 


| 49 
Where money awarded to be paid 


may be attached ibid. 


Where a procedendo was granted after 
ibid. 


after an attachment 


Where he brought an action for bis 
"Fees, and the defendant pleaded, 
that he had not given him a bill, 

" as required by the ſtatute 3 7ac. 
adjudged good on a demurrer 19 
This ſtatute doth not extend to a ſpe- 
cial action on the caſe upon a 


9 to pay the fees 50 
ere he appears without a war- 
rant the judgment ſhall not be ſet 
aſide if he is reſponſible ibid. 

| by : Attorument. | 

Where it is not neceſſary to create a 
privy 51 
Where an eſtate ſhall veſt without 
62 


any attornment 
| . Arwverment. © 


Where an adminiſtrator brought an 
action during the abſence of the 


executor, he muſt aver that the 


executor is abſent 2 


Where ar averment is neceſſary, and 


where not 


$62 
Negative pleas need be averred with 


hoc paratus eft werificare ibid. 


No averment ſhall be allowed againſt 


the teſte of a writ, wher@yit is in 
ſupport of juſtice ; but it is other- 
wiſe where it is to juſtify a wrong 

| $3» 397 


Where it ſhall not be made againit a 


point tried by the jury 181 
It ſhall not be allowed either to — 


port or defeat a will 334 
>. Awvdwry. | 

In avowries both plaintiff and de- 
fendant are actors 53 


3 


Where the avowant ſhall have a re- 
turn habend. and where not, upon 
tender of coſts and damages 53 

Where he cannot have a return, un- 
leſs he ſhew a property ibid, 


Avowry cannot be made by one joint- 


tenant alone, becauſe it goes to the 
right, but tenants in common may 
ſever in an avowry 207 
Where the avowant need not ſet forth 
any title a ts 
If for damage feaſant the avowant 
- muſt ſet forth in whom the fee is, 
and how the particular eſtate is de- 
rived | 307 
In avowry for rent, the plaintiff re- 
plied, that he was ready on the 
land, and on the day of payment, 
till ſun-ſet, Sc. and concludes, Fr 
petit judicium, & damma, it ſhould 
be de damuis 344 


May be divided, but an intereſt ean- 


not 4 
Where a man hath an authority, an 
not an intereſt, all acts done by 
him ſhall be taken to be done pur- 
ſuant to his authority; but when 
he hath both an intereſt and an 
authority, then it may be done by 
virtue of his intereſt 124 
Of the difference between an autho- 
rity and an intereſt 4 423 


o 
B. 


by > 


UT in upon the removal of a 
cauſe by habeas corpus, are not 
Debt lies in B. R. upon a recogni- 
zance of bail in C. B. ibid. 
Proceedings on a bail - bond muſt ſtay. 
where there is no return of a . 
e * 
Where a priſoner diſcharged on the 
act of poor priſoners muſt find ſpe- 
cial bail, if afterwards he is ar- 
reſted at the ſuit of another for 


above 1007, © 


Where bail is put in upon a writ of 


error, 


THE TABLE. 
error, the other fide hath twenty The bankrupt in his plea, 


days time to accept againſt them 


Page 56 


Bail not allowed in criminal 1 
. | | ibid. 
Where it may be allowed in ſucn 
. . Caſes | ; 58 
Ca. /a. againſt the principal, and un 
tt inventgs returned, yet the court 
will receive a render in favour of 
the bail 56 
Where the bail may plead the death 
of the principal 37 
Bail in a writ of error cannot repder 
the principal | ibid, 
After the plaintiff hath accepted an 
aſſignment of the bail bond, the 
ſheriff ſhall not be amerced 761d. 
One in execution for uſury is not 
bailable e | 58 
Judgment againſt ſeveral defendants, 
ſome ſurrender themſelves, yer the 
bail are liable as to the reſt; but 
if they are taken by the plaintiff, 
and do not ſurrender, then the bail 
are not liable as to the reſt 158 
Of ſeire facias againſt the bail 295, 
| - 296, 370 

Bail taken in execution, and paying 


part of the money, the plaintiſt 


may proceed againſt the principal 
for the reſt 158 
| Bailiff. | 

A common bailiff is not bound to 


ſhew his warrant, but a ſpecial 


bailif muſt | 5 


38 4 
Where he knows the ſheriff hath the 


writ, he may arreſt the defendant 
without having tne warrant in his 
poſſeſſion 


| Bankrupt. 


A compoſition made by virtue of the 


ſtatute is final 3 5 
Sale of goods by him after an act of 
bankruptey is voidable by the com · 

miſſioners or aſſignees, by an action 


of trover for the goods; but if 


they bring an a/ſumpfir, or an ac- 


tion of debt, that affirms the con- 
ibid. 


trat 
Compoſitions made by the parties 


figning it, binds the reſt of the Where he 


60 


40 


reciting 
the ſtatute made it nonſenſe ; ad- 
Judged not good, for he did not 
briog himſelf within the act Page 60 
After an act of bankruptcy done, but 
before any commiſſion taken out, 
the ſale of goods by the bankrupt 


is void 60, 51 
Two partners, one commits an act of 
bankruptcy, this ſhall not prej u- 


dice the intereſt of the other 61 


| Baptiſm. 


Cuſtom to pay for baptizing, triable 
at law . 86 


; Bargain and Sale. 


Without aby conſideration not good, 
Without an attornment 62 


1 and F. 1 


Where they are defendants they muſt 
not plead per attornatos, becauſe 
they are but one perſon in law 62 

Scire facias by huſband and wife on 
a judgment obtained by her dam 
/ola, and after the execution a- 
warded ſhe died, the right ſurvives 
to the huſband, and not to her ad- 
miniſtrator 63 

Where ſhe ovght not to be joined in 
the action with him, unleſs an ex- 
preſs promiſe was made to her 

_ » ibid. 

Where they mortgage her lands and 
ſhe dies, the huſband ſhall redeem, 
but not his executors 8 

Thrs is only applicable to @ term of | 
years, n. ibid. 

Where he alone may have an action 
of debt upon a bond made to her 
dum ſola ibid. 

Where ſhe ſhall not be ſeparated from 
him by hard uſage " 50884 

Debt againſt huſband and wife on a 

 devaſiavit by both, this was held 
ill op a demurrer 160 

Where adminiſtration of the goods 

of the wife ought to be granted to 
the huſband, unleſs ſhe is execu ix 
to another 21 

made her executrix, and 


gave her the ręfduum of his mo. 
| abic 


Ce 3 


% - 


THE TABLE. 


able geogs, and died, and then ſhe 
died before probate, adminiſtra- 
tion muſt be granted to the next of 
kin ro him; but if the whole re- 
- fiduum had been given to her, then 
it muſt be granted to the next of 
kin to her Page 21 

Where ſhe ſurvives her huſband ſhe 
may be charged in a devaſiavit 
done by him while living 
Where the huſband dies before he 


his executor ., © 65 


2 Plea to an aflion of debt on a bond 


to leave his wife ſo much money 
if ſhe ſurvived, not good 161d. 
The father of the wife promiſed the 
huſband ſo much money when he 
made her a lady, good ibid. 


Where they mult join in action, and 


Where he may ſue alone 105 
Where a term for years is ſettled 
in truſt ſor her jointure in purſu- 
ance of articles be ſore marriage, or 


Where ſhe bath a term, and aſſigns 


. It before marriage, the huſband can 

never Charge it SENS 
Wong gt 

Where matter in bar ſhall not be 

| wo; in abatemenc 1 

| Where aplea is not good in bar, but 

. . good in abatement ibid. 


. ' Baſtard. 


Malt be ſettled in the place where 
born, unleſs the mother was there 
delivered by fraud | 


66 
Order that the reputed father ſhould 


ive ſecurity to perform it, not 
Sood . ibid, 


Bill of Exchange. 


Difference between a bill payable to 

the drawee, or order, or to him or 
bearer Tb | 
Where. it is payable to drawee, or 


bearer, it is not within the cuſtom 


of merchants, but to him, or order, 
it is within the cuſtom 1344. 
Where it is payable to. drawee, or 


order, the laſt endorſee rp: Garten 


an action againſt any of 
e 


dorſers | 


4 


> 4220 - | 
Infancy pleaded to an acceptance of 
received her portion, it ſhall go to 


Bill endorſed to. another ſor a prece- 
dent debt due to the endorſee, the 
debt ſtill remains if the bill is pot 

paid a 68 

The plaintiff declared on à cuſtom 
in Londen, for the bearer to bring 

the action; if the defendant de- 
murs, and doth not traverſe the 
cuſtom, the plaintiff ſhall have 
judgment ibid. 


a bill of exchange 197 
Proteit not neceſſaty to an inland bill 
L = 69 
Where a bill is accepted, in ſuch caſe 
the acceptor is anſwerable for the 
whole, and an action doth not lie 
againſt him for part „i. 
Action doth not lie againſt the en- 
dorſer without endeavouring to 
find out the drawer, or a demand 
of the money of him 70 
Bill payable to drawee, or bearer, 
was loſt, and found by a ſtranger, 
who aſſigned it to another, good, 
but the drawer may have trover 
againſt the finder , SES 


Bill of Exceptions. 


Lies ag well at a.trial at bar as the 
niſi privs 155 


Biſhops. 


The manner of creating and tranſſat. 


ing biſhops 
Biſhoprics are 


7 
ſtill donative in Jre- 
lund 9 28 


| | * 
Bona nutabilia. 1 
Bills of exchange are bona notabilia 
where the debtor is, and not where 
the bills are, for they are no ſpe- 
cialty dos „ 
Bonds. 


s 


Where two are bound jointly and ſe- 


verally, and one is taken in exe- 
- cution, the obligee may proceed 
againſt the other | 6 
How the obligee muſt declare on a 
bond delivered after it is dated 73 
The obligor was bound in ſex tri- 
Sinta libris, and the obligee de- 
e clared 


THE TABLE, 


elared for thicty-x ; unds, and 
held good ah 
Where three are jointly bound, the 


action muſt got be brought againſt 


two of them ibid. 
The obligor was bound in guanto 


Fginta libris, it is void, becaule this 


is inſenſible 75 


Obligor pleads payment of the —. - 


ney, it is not after the condition 
broken | 118 
Bridges. | 


Who are bound to repair them #77 


 IndiAtmeant for not repairing a bridge, 
naught, becauſe it did not ſet forth 
what ſort of bridge, and in what 


county ibid. 


Information for not repairing a 


bridge, the Attoiney-General may 
| have a wenire facias from any ad- 
jacent county, or it may be from 


the whole county 381 

| Burial. 
'The parſon only can licenſe to bury 
in the church 86 


Regiſters for burial and baptiſm be- 
gan anno 30 H. 8. ibid. 


Cuſtom to pay fees for burials triable 


at law 86, 287 
Leſs fees muſt be paid where buried 
than where the party died 113 


By-Laws. 


| Powers to make by-laws are included 
in the act of incorporation itſelf 


i 6 
Where by-laws are good, and where 
not 8 76, 78 
E. 
Capias, 


N what caſes it lies after judg+ 
ment, both againſt the principal 
and bail! | 386 
| Certificate. 
A poor man coming into a pariſh 
with a certificate, ſhall not go 


Page 74 


back if he hath gained a ſettle- 
ment ſubſequent to the certificate 
BET”. | Page 252 
Certiorari. 

Where it is to remove an indictment, 
both that an 1 the fat muſt be ſignu · 
ed by a judge; if to remove an 

order, then the fiat alone mult be 

ſigned | l +” x BD 

The certiorari was de duobus equis e- 

- fonice abductis, but the indictment 
removed was de uno equo firrtive ab- 
ducto, q uaſhed for. this variance 80 

It was granted to remove both the 

indictment and conviction for a 

cheat | | 7 

Joine inditment againſt three, and 

another againſt one of thoſe three, 

and another againſt two of the 
three and a ſtranger, and a certi- 
orari to remove all inditments 
againſt the three, quaſhed, becaufe 
it did not ſet forth wel corum ali- 
quem | 78 
An order was made abopt foreign 


© - ſalt, and the certiorari was $0 re- 


move an order made about ſalt 
generally, quaſhed for that vari- 
ance | | 79 
It lies to a county palatine ibid, 
Return of a certiorari to remove an 
order guaſhed becauſe it was eujus 
guidem tenor, it ſhould have been 
gui quidem ordo ſequitur, Sc. 80 


Challenge. | 


| Where three are indicted, they 


may join or ſever in their chal- 
lenge; if they ſever, they cannot 
be tried jointly 81 
The jurors in a writ of inquiry can- 
not be challenged, but the ſheriff 


may ſet one aſide for good reaſon 
ſhewed | ibid. 
Where a challenge to the array is not 
good ibige 
Where a challenge to the * » 
_ t#bid. 


good 
Challenge for want of freehold, 
where good, where not good 80, 81 


Cc 4 Chans 


Clancellor, | 
Or vicar 'gereral, hath only a dele- 
gated power Page go 


Prohibition granted to a plaintiff in 
Chancery, for exhibiting a bill up- 
on a mere indebitatus afſump/it at 
law 35 
Bonds have no preference to debts on 
ſimple contract in a court of 


Chancery cannot interpoſe where 
guardianſhip of a child is deviſed 
Church, 7 

Pariſhioner is not bound to go to his 
con pariſh - church, ſo as he go to 
ſome other church or chapel 88 


Where churches are united by the 


parſon, patron, and ordinary, 
there is but one parſon, but the 
churches ſtill remain; but where 
they are united by act of parlia- 
ment, one of the churches is ex- 
tio h 80 


How choſen, and though unfit, the | 


4 archdeacon cannot 1 
Clerk of a Pariſh. 


Libelled againſt the chorchwardens 
for not collecting money due to 


uſe them go 


3 


bim by cuſtom + 87 
When that office firſt began 250 
Colour. | 
The method of giving colour 273 

Commitment. 

How it muſt be ſet forth in a return 

of an habeas corpus da | 93 

Common. | - 


1 commoner cannot juſt. y the diſ- 
training the beaſts of another 


* 
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firanger on his comman, without 
ſhewing how he is damnified in it 

1 e 
Conditions f Bonds | 


Are the words of. the obligee, and 


| ſhall be conſtrued favourably. for 
the obligor go, 1 
Condition precedent. | | 
Where the words ita guod make a 


condition precedent, and where 


not pn 59 
Where the condition is precedent; 
where not 12 95 108 


Confideration. 


Where it is good, and where not 96 


Where it is not good, yet the jury 
may give reaſonable damages 97 
Conſpiracy. 


If one is acquitted, the other cannot 
be found guilty, and yet in ſome 


3 27 
Conſtable. 
How choſen | 98 


Where he may execute a warrant out 
of his pariſh, where not 89 
: Continuance and Di/continuance. | 
Where a diſcontinuance is helped by 
the ſtatute of Jeofazles after a ver- 
VA 130 
| pee Cofpybold. LE 
Will not paſs by improper words, 
without a cuſtom ſo to do 
Where the lord may grant a copy- 
| hold after forfeiture, and before 
ſeizure | 1 100 
Coroner, 
How choſen, and how he muſt make | 
_ Inquiſition, his inqueſt is trayerſ- 
—_—_ FS 
Corporation, 5 
What it is, if by preſcription it may 
tn e 


ave ſeveral names, if by charter, 
it can have but one name Page 101 
Whether it can have gildg mercatoria, 
or not 34 
They may do an act, though not un- 
der the common ſeal, 'and without 
the hand of the mayor 103 
What remedy if they neglect or re- 
fuſe to appear to an action brought 
i againſt them | 104 


Cofts, 
Where taxed after a cauſe removed 
by certiorari, without conſidering 
the charges of the court from 
whence removed, and yet good 
294 
A pauper pays no _ unleſs u 
à nonſuit or verdict againſt I” 
| 10 
Where a l 1 is removed by a Te. 
'' fendant, in ſuch caſe the laintiff 


may have more a than damages 


115 
ia Covenant. 


Ta what caſes it will lie 107 


To ſave the leſſee harmleſs from a 


rent charge if he pay it without 
_ compulſion, he pays it in his own 
wrong | 109 


Covenant to Hand ſeiſed. 


Where the words dedit & conceſſit will 
amount to a covenant to conn 
ſeiſed 
Of covenants to ſtand ſeiſed 385 
County Palatine. 


Of the privilege of counties palatine 


110 


Cannot be merely by preſcription 


ibid. 


L of counties palatine are ori- 


"oo" ſuperior courts 216 


N Cuftoms. 
| Ought to have four properties, (vis, 9 
_ * a reaſonable commencement, to be 
certain, to have a continuance, and 
not to be againſt, the king's prero- 
112 113 


ü 5 
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Of local cuſtoms Page 11 
Where pleading e ſtoms 3 . 
where not 5 ? . ibid, 
9 of grand and petty cuſtoms, what 
they 4, Wh „ 339 
Cuftes Rotulorum. 


Who he is, and when his office firſt 
began | 730 


D. 
Damages. 
WHERE they are made certain 
by any ſaute, colts ſhall be re- 
covered as well as damages; but 


where they are uncertain, coſts 
ſhall not be had 114 
Where they may be increaſed, where 
not ibid. 
Where they may be releaſed as to 
one, and taken as to another 366 
There is no material difference be- 
_ tween damages and coſts, for da- 
mages include colts 214, 215 


Damage feaſant. 


In avowry for damage feaſant, the 
avowant mult ſet forth the fee, and 
how the particular eſtate is derived 


307 
Date. 


of a. deed either expreſs or implied 
120 


Where i it is material in pleading 3 52 | 


| Dean and Chapter. | 
How they may make leaſes, and by 


what name 


Where they are guardians of the | 


ſpiritualties, /ede vacante 


Death of either Party. 


A bill in Chancery was exhibited 
againſt huſband and wife, who put 
in their anſwer, and then he died, 
they bill ſhall abate, if ſhe will _ 

it ſo 
A contract was made for a purchaſe — 
lands, but before the conveyance 
8 


145 
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as executed, the intended pur- 
chaſer died; adjudged, that the 


be party died after the judgmeot 

entered, but before the roll was 
brovght in, aud it being a po/? ter- 
minum roll, it was not received 116 
Where an action founded on a wrong 


done is brought againſt favr- de- 


fendants, if one dies before the 
trial, the plaintiff may proceed 
againſt the other; but if it is 


founded on a contract, he cannot 


| 117. 
Where the action is abated by the 
death of one of the defendants 
Gd ibid. 
Jodgment in ejectment againſt two 
_. defendants, then one dies, the 
. Plaintiff may take execution againſt 
the ſurvivor | 319 
Where the death of the principal js 
- Pleadable by the bail 57 
. . Lt 
On a judgment pending a writ of 
- error, the court will diſcharge the 
defendant on common bail 


There was 1004. due on a goldſmith?s 
bill; the drawee owed 504. to 


V. K. and carried the bill to the 


_. drawer, who endorſed 504. paid 
"and gave . R. a bill on another 
goldſmith for zol. who ſoon after- 


wards broke; adjudged, that V. R. 


might charge the firſt goldſmith, 
for giving paper is no payment 
where there was an original debt 
due; it is otherwiſe where it is part 

of the contract to give it 118 
Wbere debt will lie where there is no 
privity of contract, as between the 


_ grantee of the rent and the leſſee 


0 

Where it may be brought upon "he 
ſtatute 32 H. 8. by an executor for 
rent arrear in the lifetime of the 

+ teſtator e 


Deed. + 


Where it muſt be pleaded as it oo. | 


rates by lay  _— 3 


ſeller is a truſtee for kim Page 35 Of general and ſpecial demurrers, 


and the reaſon of making the fla- 
tute 27 Elix. Page 122 


Departure. 


What ſhall be a departure in plead. | 


ing, and what not 


Deputy. 
Where he may act in his own name, 


as well as in the name of his prin- 


cipal 4 Th 8 Hog 124 
Where a woman may execute an of- 
fice by deputy 4 


Devi/e. 


To raiſe portions out of the profits of 


the eſtate, is a power to ſell 127 
Deviie cf porti.ns to be paid to his 
children at ſuch a time, and if an 
die, Sc. then to remain to the reſt 
ſarviving ; a maintenance cannot 
be decreed, becauſe of the deviſe 


over | | 
Diſability. 


Where he who is to perform a condi 
tion may be difabled, where not 


Di/continuance, 
Where it is helped by a verdi& 131 


Where and in what actions the court 
will give leave to diſcontinue, and 


where not -..**> om 
Where the miſconcluſion of a plea 
will make à diſcontinuance 210 


| Diſcontinuance of Eftate. 


To whom it is prejudicial 13 


By what ſtatutes it is remedied, and 
| | ibid. 
Diſcontinuances as to remainders and 


for whoſe benefit 


reverſions, are not remedied by 


any ſtatute | 
35 22 


Where a deputation in an office is 


good, where not 251 
Devaſtavit. . 
What ſhall be a az#qvit, what not 


ibid. 


132 


F 


** 


 Diffiifes 


What ſhall be a diſſeiſin, what. pot 


Page 134 
Difreſe. 5 


Leſſee from year to year, as long as 


| both parties agree, was in poſſeſſion 
for two years and a half, the leſ- 
ſor diſtrained for rent arrear in the 

two years ; adjudged he could, not 

fed quere | 


| 135 
Where cattle may be diſtrained for 


rent before they are levant and 
- couchant, where not 


Diſtribution. 


There ſhall be none amongſt collate» 
rals after brothers and filters chil- 


dren, for the eſtate ſhall go to the 
next of kin of the inteſtate 138 
An eſtate per auter wie. is aſlets, but 
yet it is not diſtributable 137 


Divorce. 


For adultery was anciently @ vinculo 


matrimonit 


138 


Donative. ' 


Exempted from the viſitations of the 
ordinary, and from attendance at 


8 viſitations | 5 140 
mo Double Plia. | | 
Where the plea is double, where not 
| 142 

* 


T HE demiſe was laid on the the 


_ efſoin-day, and yet er for the 
action and the wrong done may be- 
gin on the ſame day 8 


Entry. 


Without an expulſion makes only a 
ſeiſin, for it is no diſſeiſin without 


an expulſion n 
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136 


Eſcape. 
By one in execution, the creditor may 
_ retake bim D® Page 159 
Whether a priſoner eſcaping might 
be retaken by an eſcape warrant 
on a Sunday 148 
Whether he may be retaken by ſuch 
a warrant by the rabble, and with» 
out a proper officer, and adjudged 
he could not 149 
Where a priſoner eſcapes, the entry 
of remanet in cuſfodia in the mar. 
 ſhal's book, is not a com- 
mencement of the action 150 


Efoppel. 
Where it is concluſive, where not 152 


| | Evidence, | 
Depoſitions taken before a coroner 
may be given in evidence upon an 
indictment of murder, if the wit- 
neſſes are dead | 101 


Of a demurrer to the evidence 122, 


I 
What things muſt be pleaded, — 
what given in evidence 152, 153. 
I 
An old deed, without witneſſes, a: 
in evidence and held good 153 
Probate of a will given in evidence 
to prove a man executor, held good 


Entry of an order in the office book; 


that ad miniſtration ſhould be pw: 
ed, Cc. given in evidence, an 


good 
287 
Where, and what copies of things 


ſhall be given in evidence, and 


what not 154 
Inditment againſt a pariſh for not 
repairing a highway, they cannot 

give in evidence, that another pa- 
riſh is bound to repair it, for this 

muſt be pleaded 5 
What cannot be given in evidence 


upon the general iſſue, and What 


may 135, 206, 273 
Matter of juſtification cannot be given 
in evidence where it cannot be 
pleaded | 218 


Face 


NN ſhall be an exception, out of en 
* Ates 1 9 a. 56 
8 1 9 


Of 3 where the word exchange 


is neceſſary in the cooveyance, aud | 


© Where the eſtates muſt be equal in 


nie. 


Where ted were taken in execu- 


tion, and fold, and afterwards the 
| judgment was reyerſed, the de- 
ſendant may have treſpaſs. if the 


money is not brought into court 
* goods are bound from the deli. 


very of the writ to the ſheriff 159 

Where it may be ſtayed upon 8 * 
tion, where not | 

0 executions in general 280 


2 
re he Gul: nat put in bail, and 
wage. he ſhal 57 
Vier a legacy i 1 deviſed to him, be- 
ing no relation to the teſtator, the 
next of kin ſhall have the reſiduary 
eſtate, and not the executor 82 
ah he ſhall not pay coſts 105 
Where he may diſtrain for rent due 

0 the: teftator.. 136 
W he may bave an action for a 


Hut by the teſtator 4 

| Vikareihe may have an action of 6s 
upon a covenant, that his 

; 05 ator ſhould 1 enjoy, = 


exited 
Where de bach aſſets be may be com- 


* to redeem a morigage in ? 
1 161 


: the beir 
Where e may have treſpaſs: for a 
wrong done to his teftator 
Wbere the obligee 
executor, it is a diſcharge of the 
debt 162, 163 
Wie he dies before probate his ex- 
; Ecutor cannot be executor-40 the 
firſt or 


+ 0 A 
. 


— though not in value 157, 158 -- | an extent, and where not 


falfe return of a feri facias, ſued 


160 | 
makes .theobligor 


164 


? 
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Executor & fon Tort. 


Is accountable to creditors for no 
more than he receives, but be is 
accountable to the rightful execu- 

tor or adminiſtratar for the wrong 
—oun | 8 fW 1 

Extent. 
Where there muſt be a kberate upon 
159 


i : 


Extortion. 


Information againſt a common _ 
man for extortion 200 


5 
F ailure. 


Wag ſhall be a idee . 
cord, and what not 151 


Felony. 
It is felony to run away with Food, 


though delivered by the owner 194. 


80 it is to make uſe of the proceſs of 
the law to a felonious * ib. 


* ences. 


Where the cattle of a Sranger come 
into the grounds of the Ieſſee, for 
want of repairing his fences, the. 
leſſor cannot diſtrain them for rent 
before they are levant and couch- 
ant on the land 236, 166 

Itis not material, whether they were 

throw down in the night or in the 
day-time, to charge the next 5 

' I 
A preſcri ption, that the occupiers of 
e next field have time out of 
mind repaired the. fences, good, 
wirhout f wing any title i in Rb | 
Fasan. 


How to be pleaded 4 


Where a fine may be mitigated, and 


where not 


Vhere an afltion of debt may be 
brought for a fine, without a pre- 


ſcription ibid, 
Where a fine and warranty is no bar 
to an eſtate- tail 173 


Where levied at common law upon 
any original writ as well as now on 
a writ of covenant 168 
| Levied in a county palatine ibid. 


Where the cogniſor died after the 


caption, and before the return of 
the writ of covenant ibid. 


Levied by a feme covert under age, 


who died before ſhe came of age, 
Indicment quaſhed, becauſe it did 
not ſet forth what eſtate the party 
"=". e 1690 
It muſt be expalir & Zitiſtvit, and 
therefore he muſt have ſome eſtate 
or freebold NAY ibid. 
If an inquiſition is taken by one juſ- 


Page 33 


WHERE an indebitatis ofſump/it 


_ tice, upon his view, he cannot de- 


ay a traverſe”. 170 
Foreigu Plia. 
What is a foreign plea, what not 173 


Oath ought to be made of it in that 
court whoſe juriſdiction is denied 


in proper perſon, and ſitting: the 


court 5 ibid. 
Oauſe of action ariſing beyond ſea, 

how and where it ſhall be tried 
Porgery. 


. Iadictment for forgery not good 171 
Where it is cook thong uncertain 


None who may be a loſer by the deed, 
or have the benefit of the verdit, 
can be a witneſs ibid. 

Tlcbeiur. 


Where the executor of an alience 
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ſhall not forfeit after the acce PH * 


ance of the rent by the leffor 


Page 1 . 


Where the lord may gran t a copy hol 

after forfeiture, and before ſeiſure 
„ 14 hand; | 

Reſolutions' upon the ſtatute of O. 
Elix. of fraudulent conveyances 
ad dw, 174 
Fre Purfait 
And retaking, where it is a good 
plea, where not 150 


. 


Gaming. : 
Cas not lie for money won 4 
pp -: - 14, 175, 176 
Covenant, that his horks ſhall — 
four heats, for zol. each heat, 
though theſe are diſtinct wagers, 
yet the contract is entire, and be- 


idg in the whole above 108 J. is. 
e IS. = 


within the flatute 
Cawellind. 


Before the Conqueſt all lands in Eng- 
land were of the tenure of gavel- 


kind | 129 
How many ſorts of guardians there 
. 176 
His duty by the civil law 177 


Infant in cuſtody of one who was not 
guardian in law, he was ordered to 

give ſecurity not to ſuffer her to 
Where the guardianſhip, is 12 4p L 


the Chancery cannot interpoſe 177 


H. 
Heir. 


| WHERE Ne be relieved in 


equity againſt the penalty of "xr 
Done +: EET, 84 
N Where 
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| Whois to repair it 
Leſſee for years cannot be charged to 


| Where it Wall be giren to ano 


Where he ſhall: hot be diſinherited 
upon doubtſul Words in a will 
| Page 128 


3 pies of rout per deſcent is 
not 


go 5 
Debt sgainſt him, without _— 
how heir, is good 7 


Where he ſhall be relieved againſt an 


executor who hath aſſets 179 


Where he ſells land liable to the debt 


of his anceſtor before an action 
brought againſt him, he ſhall an- 
ſwer the value out of his own eſ- 

| 180 


tate | 
Where his plea of rien, per deſcent 


prater reverfionem, r. is not good 


ibid, 


Heriot. 


fively, a heriot is due upon the 
death of each tenant 181 
Heriot ſervice, when; and how to be 
paid | | 182, 332 
f Highway. 3 
What ſhall be a highway, and who 
hath a property therein l > 
ibid. 


repair it ratione tenure, for that 
des with the inheritance 182 


- Where a highway is turned to ano- 


ther place, he who turns it moſt 
keep it in repair ibid. 


Hue and Cry. 


Reſolutions on the ſtature of hue 2 
184 


| 9 
Idiot. 


HERE his ads are void, and 


where voidable 300 


TFeefails. 


130 


— 


It will not lie for keeping an 


ty | 
Where it will not lie for a private 


The ſtatute of jeofails extends to in- 


term, and where not, in an infor- 
mation brought Page 185 
In what caſes an imparlance is to be 
allowed, and ih what not 186 


5 Ircertainties. 8 

In indictments and informations 39. 
42, 186, 188, 199 

DHS Indien. 0 
For a miſdemeanor in ſpeaking ſcan- 
dalous words of King Charles the 
Firſt * 8 | | 198 
aſe- 


houſe without licenſo, but this was 
againſt the opinion of the Chief 
Juſtice . 27 


. 8 May be found in the county where | 
Surrender was made to three ſucceſ- 


the party died, and not where the 

wound was given | 39 
Where tbe charge muſt be poſitive, 
and not by implication 39, 42, 
| 186, 188 


| Where it is nialicious, and an igno+ 


ramus found, or the indictment is 
erroneous, an action lies 
Formerly the king did not proceed 
on an indictment for felony till a 
year after the fact, that the party 
might firſt bring an appeal 314 
Where it lies for taking goods, though 
they were his own, if taken by 
force be | 187 
Againſt a woman for ſcolding, que ſn- 
e | ibid. 
Quaſhed for not ſetting forth, that 
the jury were onerati to inquire for 
the king and the body of the coun - 


ibid. 


—— 188 
Quaſhed for want of a eaption ibid. 
Quaſhed where the fact was not in - 
dictabfe 189 
An offence is not indictable where 
another 8 1 puniſhment is 
appointed by any ſtatute 187, 189 
It A not lie for ſpeaking — : 
words to a mayor of a corporation, 
unleſs he was in the execution of 
His office 190 
The caption was jurat. & onerat., 
without ſaging :impamllat,, good 


= - 
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For per ſuading a juſtice of peace not 
to take bail in a Caſe that was bafl- 
Page 192. 


able 

For a miſdemeanor in buying ſtolen 
goods, knowing them to be ſtole, 
it will not lie, becauſe acceſſary to 


the felony, and he muſt be indifted 


as acceſſary _ 193 
It lies at the ſeſſions for writing a 


| ſeandalous letter 194 


Inducement. 


What ſhall be an inducement to the 
fat 93, 171 
Inducement to a traverſe ought to 
contain ſufficient title 353. 357 
The inducement to a traverſe cannot 


be traverſed | ibid, 

Where ati inducement may be with- 

out ſeiting out a title 355 
Indudion. 


By a mandate from the archdeacon to 


one who doth not live in his arch- 


deacontry, good */ 395 
What leaſes made by him are void, 
and what voidable 196 
What contracts made by him are 
good, and what not ibid. 
How he mult ſue and be ſued 741d. 
For what he is puniſhable 0 761d. 
He is chargeable for money lect for 
neceſſaries 196, 19 


ment, it ſhall not be aſſigned for 

error . 
Inferior Courts, 2 
Where a judgment was pleaded in an 
inferior court, without any plaint 


levied, and held good 212 


| Caſe lies for ſuing one in the inferior 
court, when the cauſe of action did 


not ariſe within the * | 


On penal ſtatutes made before the ſta- 
tute 21 7ac. muſt be brought in 
the proper county where the fact 


197 


was done, but not upon ſuch pedal 
| ſtatutes which have been made fince 
55 Page 199; 200 
Who. ſhall be a common informer, 
who not + 


Information for ſelling live cattle, 


not having kept them ſo many 
_ weeks 3 798 199 


Inhibition.” 


What it is, and the effects of it 201 


Inſtitution or collation by the biſhop 
is void, where there is an inhibi- 
ton by the archbiſhop ibid. 


| Iunuendo. ; 


Where it is good, and where not 229 


Without any induction, 15 plenarty 


againſt a common perſon, 195 


Intention. 


Where after a verdi& ſuch proof ſhall 


be intended to be made in the itial 
as might ſupport the action 


Joinder in Action. 


Where two or more have joint da- 
mages, they may join in the action 

| | 202 

What perſons may join and be joined 


ia actions 


may be joined, but aſumpfit and 
trover cannot 202, 204 
What other actions cannot be joined 
| | 203 


Where two, or more, have joint da- 


mages, they may join in the action 


Jointenants. 


Reſolutions upon jointenancies, and 
tenancies in common 20 
Surrender of a copyhold to the uſa 

of his five children equally to be 
divided, and to their heirs, makes 
a jointenancy 206 
One jointenant may diſtrain, but he 
cannot avow alone, becauſe that 


goes to the right 207 


Ne. 


202, 203 


7 Caſe and treſpaſs, ſe and 
Where infancy * pleadable e "FAA ate and treipale, or Cale and trover 


BY 
. 
{ 
| 
# F. 

* 


Wi. 
If infornial; it is aided by 4 verditt 


| Page 197 
Cannot be joined upon two negatives 


| ibid. 

Though the matter is contradiQory, 
yet there muſt be an affirmative 
and negative | 208 
Where the iflue is immaterial, and 
where not 121, 208 
Where iſſue is joined upon an imma- 
terial thing, if it is found for the 
plaintiff he ſhall have judgment 
305 


But where it is taken upon an imma 


terial travers, there muſt be a re- 
pleader ibid. 
It 18 informal, if the words ſuper pa- 
triam are omitted 209 


Where there is an affirmative and ne- 
gative, the pleading muſt conclude 


to the country, and not with hoc 
paratus eft werificare | 
re the general iſſue is pleaded, 
and not entered, the defeudant ma: 
waive it within four days of the 
term, and plead ſpecially ; ſo if he 
lead in abatement, he may waive 
it and plead the ſpecial matter 


7: 8th, 274 
Where the legality of a warrant mu 
not be put in iſſue 354 


Where a travers amounts to the ge- 


neral iſſue, it is ill 

| Iſſue of the Body. + 
Where the word iſſue makes an eftate- 

tail in a will, where not 

. Judgment. 

Lande are bound, as to purchaſers, 


from the ſigning the judgment 
| | 159 


356 


- Where a judgment in an inferior 


court was' pleaded without any 
laint levied, and held good 112 
fter a rule to fign judgment, there 
muſt be four days exclufive before 
A judgment cannot be affirmed in 


part and reverſed in part ibid, 
Every judgment muſt be both com- 
213 


TS and formal 


judgments by ail dicir, and by 


210' 


128 
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. "BEV, PF Wt 1 
default, and by departure in de- 
ſpight of the court Page 213 

Where it is ſigned four days after the 
return of the po/fea, the fourth day 
muſt be excluſive 415 


Juriſdictioũ. 


Cafes concerning exempt juriſdie· | 


tions 79, 80 
What ſhall be intended to be out of 
the juriſdiction, and what not 416 


Where infra juriſdictiouem muſt be al- 
leged in pleading ibid. 


Julirt of Peace. 
Where property is in queſtion the 
Juſtices of peace have no juriſ- 
| #17 _ 


dition 
Tuftification. 
Under a preſentment in a eburt-leet, 


Olive be given in evidence iche 
it cannot be pleaded 218 
Where one cannot juſtify a treſpaſs 
unleſs he confeſs it ibid. 


Where a juſtification muſt go to the 


whole, and where to'part ibid. 
Where it is repugnant ibid. 
Juſtification under a judgment ina 
court-baron, ill, -becauſe a /evart 
Facias was ſet forth when it ſhould 


be a diftringas 219 
« 

| King. | i 

OF his prerogative to pardon of- 

O fences K 265 


Fines for offences belong to him, and 
the reaſon Why ibid. 


R L. : 

Lancafer. | . 5 
FRECTED into a county-pala- 
E tine by act of parliament, 7 — 

R 3 
There is one ſeal for the county pa- 
latine, and andther for the _ 


What 


TTY 111 


Aut 


c Whar 222 Fe 1 may grant un- 


der the ſe 4 nd what riot 
N e Fas 111 

Tau. * 

| The diviſion of Jays 
Of laws in general, and of — ap 

mon law | 222 

Rep year to year, as long 
From gear ag * a leaſe 2 both 
ears 135 


After a year 4 Deen neither 


of the [ry u determine their 
n neg: - 228 
| Leafs a Will i 0 


. cannot detetmide ib Wil 1 


ot ml a quarter wha 5 without a 


flor with- 
eg rain , 


| Leaſe for 7 rears, 


The leſſee granted the lands to W, R. | 


his executors, Oc. 3 um to 
him and to his executors after the 
_ death of the grantee; adjudged, 
ome ny whole term ee 222 


Leaurer. 
THE ofdiiiaty may Meble n; bot 


cannot determine the right to the 


Fata "87, 144 


Leet. 


Juſtification under a | preſentment 5 in 
. 32 


a court · lei, good 


| 15 F lane 5 in 3 ge 
court; but wh 


Chancer 232 4 
In what caſes an executor is not boun : 
to pay a legacy ibid. 

Libel. 


What ſhall be a libel; and what not 
224, 2253 226 

Where the information and'the libel 
- differ but in one — it is ill 224 
Vor. III. | 


n it is to be paid | 
out of the lands, the remedy is in 


Denied to execute a jedgmeut i in an 


wn n | 3 OY 

Whites henf may JAtver u thing 15 
extended without a B dee 

\ 0-5 þ and whete thete muſt be a 

Fuge 159 


* 1 


. Lights: FO 
Where floppi hea a nuiſance, | 
"ator pine lights : - 24 
| Limitation of Soles | 
Why the ſtacite of limitatia ons hal 


* in evidence, a 
K. 


wie 2 57 fon . ſex ann 2 
Warden ſtatute is no Ut well et 


To. what, cafes it extends, and 4 
ther to Waise wages 227 2 228 >a 


It does by a Subſequent 


FO 2 new promiſe or acknow- 
ledgment will 11 0 Jp 5 afion 228 


Where the pl l 
rag ge the 5 


his caſe is not 45 


ibid. 


. 

e 70 

Within the view an intereſt | paſſes 
without an actual entry 165 


Lunatic. | 
Wheie be muſt be made a party to a 


bill in * where not 30 
Maihem, 
| HERE and hom the daing . 
W ſhall be increaſed _—_ 
Mandamss; 5 ot 


To ſwear two' churchwardens, 16 re- 
turn was, that they were not b, 
ele, but did not ſay, nec corum 

aliguis, M * 162 


in ferlor court, becauſe the plain- 


tiff hath another remedy 229 
To reſtore a ſerj _ at mace 
| b 


of: 


4 = 
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Colom to pay ſo much for marryio 


It will not lie to reſtore an 1 
who is poõR Piage 229 
Nor to teſtore .a proctor of Doctors 


Commons to bis office 230 


| Nor to reſtore; ſeveral perſons. rointly | 
ave 


to their offices, but each mu 
a ſeveral mandamus \ ibid. 
| Denied upon a. ſuppoſed failure of 
duty in the juſtices of the peace, 
| *to-remove- x man from 4 pariſh, 
after he had offered ſecurity to in · 
demnify the pariſh ; but if an afi- 
davit had been made of the fact, 
it might bave been granted ibid. 


t will pot lie to torn” a fellow « out of - 


A college | \ ibid. 
bt It muſt be direed to 2 . 
101 


by its proper name 


ere 
the caaſe'of femoval is good 231 


* » Denied to reſtore a man 10 the office. 
of the butchers ir | 


"3h London Wo; 


ky | Denied to the new overſeers * the 
| r, to make a rate to reimbviſe, 


tze old ones © ibid. 
Ten an executor to the probate 

Sf will; the return was, that the 

"was executrix durante minore ætute 


of V. R. who was — of full 
0 162 


age, not good 1 
In What caſes it ſhall be granted, and 
"In enen, zar an a : 
i | Manor. 
By what act it may be deſtroyed, and 
n may be revived ' 1 
Mariners. 


Their wages are a duty at common 
law 227 


Marriage. 


TY: What mall be good evidence of 2 


promiſe of a ſingle woman to 
Mp a bag e man 


(v.) that at ſuch a time and place 


the parties were married; but in 


real adtions, and in appeals, it 


- muſt be laid upon che right of mar- 


| riage, (wiz. ) in Ae mairimonio 


Sx 95 45 DIA 64 


is triable at law- | 
rr with the t of ſuch 


15, 64 
ions the matter muſt | 
a . laid upon the fact of marriage, 


Page 8 
246 


' perſons, is only in terrorem 
Maſter and Servant. 


Where the maſter 4s chargeable for 
"the acts of his ſervant, and where 
not 234. and wete. 


2 Inquirendum 117 4 


To whom it may be granted, but — f 


- 


1 to a coroner 


EYETST "Mi Fae 


| | 3 is a — — 2 of the 
e return is ill, and where | 


name | 235 
n is likewiſe a dignity, and 
wht of the name 5 
Where Aa corporation Ts [ miſoamed | 


The dcfeddufidwis ſed by the We 


of John, and pleaded, Thar he was 
baptized by the name of Benjamin, 
and traverſed that he was known 
"by the name of 8 this traverſe 
is repugnant 2201 68 
Where an alias de is Proper, and 


Where not ibid, 
Where 4 Maker, to's  miſnoſmer i is 
not 152, 236 


good 
Where John was ſued,” and he plead- 


ed, that bis name. was Thomas 


238, 239 
Where there was a miſnoſmer i in = 
ſurname | 239 
5 N i[<trial, 
What ſhall * a miſ-trial — 


Where the trial is in an improper 
county; as in covenant, the action 
was laid in Kent, and the breach 
_ aſſigned was, in not repairing in 
| Surrey and the trial was in Kent 

3 

Trial muſt be in that county whois 


the matter in iſſue doth ariſe, and 


not in the county where the action 


is laid 364 
n  Mongy,. x Fs 
Of the valve of broad- -pieces of 4 5 
and * 2239 
| * 


THE TA EY . 


Ae, 


Where as mortgagee lends more 
money upon bond to the mort- 
| g2gor, he ſhall not redeem, without 


paying both; but if he mortgage 


the equity of redemption to ane- 
ther, it ſhall not be affected with 
that bond _ Page 84, 240 


Where matter ſubſequent ſhall not 


make tbe deed a mortgage, if it 
was not ſo originally 
Where a mortgagee aſſigned the 
mortgage, all the intereſt then due, 
and paid by the aſſignee, ſhall be 
principal ibid. 


Wbere the heir of the mortgagee. 
ſhall have the redemption-money, 


3 4 * 


where not " ibid, 


+ 


omitting theſe words, having not a 
weapon then WY, is not good 


191 
ieee, Mutual 33 | 5 | , 
Where an 'indebitatus afumpſit will 


not lie on mutual promiſes 172 


What ſhall be mutual promiſes after 


a verdict 


14 
What ſhall be ws! covenants 108 


N. 
Nobiliqy. 


PLE AD ED i in abatement to 
| writ 241 
Ie cannot be ſurrendered or trans- 
ferred by fine, becauſe it is a qua- 
* inherent in the blood 


Valle Profequi, 


Where i it is no diſcharge 245 
When and where it may be entered 
as to one, and proceedings may go 
* > another — "B47 


241 


TUNES 5 


He dhe gave the ſtroke, 3 he who 
was aſſiſting, are both equally guilty . 


on 
TodiQtment on the ſtatute of Aabbiog,” 


the 


244 


— 


Naa | : 88 
The eee a nonfalt and 15 
. 2006 244 
FO 5 3 7 


Where it ſhall be intended to prevent 
a forfeiture 3 
Where ſpecial notice muſt be given, 
where not 246 
Where a deviſee is bound to take of 
an eſtate lining. to Ms, 1 82 
A a 


0. 
| 7D 2 

rag dai: . Oath. 28 E WT: 

THOUGH: voluntary, if broken, 
the party is puniſhable in the 
Court of King's Bench 248 
In what ca EE | 
tion is admiſſible. ib. and note. 


Offen. 


Where it may be executed by a wo. 
man, by dep ut 

hero it cannot KN. granted in W 
0 280 
Office of marſhal of B. R. cannot = 
| granted for a term of years years 
Where grants of offices are void bo 
the ſtacuce 54 Ed, 2 and where not 
| 251 i 


EE, of Removal... 


Of a poor man quaſhed, becauſe it 


was made upon complaint only, 

and did not ſay of the churchwar⸗ 
dens and overſeers of the poor 

254, 255 

Quaſhed, becauſe it was not ſaid, 

— he was poor or likely to be 


Ought to be directed to the officers oof 
both pariſhes, from whence, and to 

| what place removed 256 
To remove a poor man and bis Fa- 
mily, not good, becauſe ſome of 
his family might not be remove- 
able, quaſhed for that reaſon 260 
Order made by two juſtices, though 
not of the 2 good 258 

| D d 2 Over- 


Overſeers of the Poor. 


Indiftedfor rofabpgto gecompt.far the, 
money by them received” Page 187 
Mandamus not granted to the new 
overleers to make a rate to reim- 


1 the old ones Foo 232 
a  Outlawry: | | 
1 "Lancafttr | is pleadable 10 B. K. Jy 


 outayry in, Cheer is, not, and; 


ES forfeited by an outlayry = 
ere outlawry is a good plea, ad 


where not 262, 263, 75 


| . Opin, 
Tg demand of u is a kind of plea, 
aod it; it always intended, that the 
Andes tO oy Yer” is de- 
7 2 "REY 


Ini 
| Place. 
IB not privileged where, be king is 


ee 9 
Ws | | How it is puviſhable, and where the 


The e a 
_ ſpecial pardon 264 
Upon a pardon of felony, the party 
muſt find ſureties for his good be- 
baviour by recognizance, for any 


ene years: © oi 
| 5 Pariber. 8 


Forwhat n they were 8 | 


„ 0 
| Paclianents 


Debt oppn the n H. 6. for a) 


fal a of a member ene 
men 
The 48825 — 
_ and adjournment, _ 266 
Where an rar. of the * - 
termined by a prorogatio ibid 
Where a Haus Jy — — "WW 
miſrecited, Wan myſt nor- 


| Caſes RS 


| „Wir where the 1 1 
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mur but plead 2 ue record, but 

where a public fate i is miſrecited, | 

hema demyr- Page 2965 330 
Appeals and writs.of error ſtand 

aftor Le 397 
een e . 8 

liamept, Wie 37 | 
Partition. x 15 155 


Whers the 5ud + in-panition- is 
not removed by a writob error 145 

Tenants in common were not com- 
pellable to _ Nr m_ | 
3p" pe | 5 


to, pawns, Hts „ 
Le hath a property. in. * 
8 


Where he may be indiQed for refuſing 
to deliver W à tender of the 


eie, r . 
5 * a 


215 


3 


offender * be indicted, where 

not | 269. 270 
Objection to a 2 for- a 

perjury nat allo oy | 
Na new trial 'on an indictment 2 


pero. 362 
Phyfic. © ; 


What ſhall be a .praftifing * 
what not | 


Fre Be. | 4 
Who: ay build it, who not 448. 
| 3 FR. g Pleas. _ r | 


Concluding.withsboc:paratus e veni- 
ficare, where good, where not 
203, 209 

Where there are two a ffirmatives, the 
concluſion muſtibe-es oc para 
e verificane © | 210 
Waere the.concluſion of u plea makes 
a diſcontinuance ibid. 


= Where 


Where & plea in the 


"THE TABLE, 


Where there is in iffirmattve to à ne- 
gative, yet if the mutter is new, the 

Porty not conclude to the 
country Page 211 
Pleading inter alia not good, becauſe 


too general 271, 302 
Venit & defend. Vim & injuriam, is 
only matter of form 271 


Where a plea amounts to the general 
iſſue, it is not good 272 
What 1175 do not amount to the ge- 

neral iſſue 273. 274 
W | negative and 
without a full defence, is good 282 


Plene Adminiftravit. 


| What ſhall not be given in evidence 
after that plea 151 


e 
Without a property will maintain an 


Where the action is founded on the 
poſſeſſion the plaintiff need not ſet 
forth a title 12 

Where ĩt will ſupport an action againſt 
a wrong doer 19 

Where the avowant cannot have a 

Feturn without ſhewing a property 


| | | 54 
Where a man may juſtify upon his 
poſſeſſion, without ſhewing a title 
3 | 220 
In a guare impedit the plaintiff muſt 
3 upon his poſſeſſion 
292 


| Where a joſtification- upon the poſſeſ- 


ſion is not good 356, 361 


Where the plainciff may declare upon jp 


huis poſſeſſion for a foot-way to his. 
| houſe of which he is poſſeſſed, Fe. 
| _ 4 es 
Of powers to make leaſes 276 
Of powers to ſell lands 276, 277 
Preſcription. 
What makes a preſcription 278 


In occupiers, c. in farmer, Oc. in 
inhabnants, Cc. good, and — 


8 W 
* 'P 


Ts» always alleged in the perſon 
It cannot be in Wtate'for yelrs . 


Pending a guare impedit 283880 
Ho the plaintiff ET ef 
Where the incumbent is likewiſe pu- 
tron, his heir and not his executor 
_ muſt preſent after the death ef the 
anceſtor e 


. Priſoners, Poor. 


The juſtices have no authority to diſ- 


charge them, unleſs they were ar- 
tually in priſon on ſuch a diy; it 
is not ſufficient that they were with- 
in the rules 330 
Cannot diſcharge-a poor priſoner, if 
he owes mote than 100. to any 
one man ibid, 


Privilege. 
Of a palace not allowed where the 
king is always abſent gz, 284 
After a full defence and ſpecial im- 
_ parlance, it id a queſtion, whether 
the party may plead privilege 271 
Of the courts at Vaſtminſter Hall, arid 
of officers and attormes attending 
them, well pleaded, and not 283 


Prohibition . 


To the ſpiritual court never to late, 
where that court hath not an ori- 
ginal juriſdiction » 287 
here they have an original juriſdic- 
tion, there a. prohibition after ſen- 
tence is too' late 288 
Where it ſhall be granted for ſcurril- 
dus words, where not ibid. 
Of the ancient courſe of proceedings 
on a prohibition "0 


| Pr oßerty. . 
Where it doth not veſt till the actual 
delivery of the goods in * 


| 2 
A man may have a property in a dog 
Dd 3 


? 


| Where i d altered 
goods in execution 


born 
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by t ther ſeizure of 

Page 159 

here a man may have property in 
5 189, 291 

Where pro ef peice is in queſtion, the 

N habe no juriſdic- 

5 . 65 fy 

of, the. ſeveral. form. of, property in 
conies, fiſh, and deer, Cc. 291 

In replevin, the defendant muſt plead 

+ oe ere in . ori in abate- 

& 4 g 


Nees. 


Where it makes a covenant and not a 
6 pe irh4 5 is 11 6 108 

carrying a cau to ir pro- 
viſo E Ia Gs 


e 


The difference where the heir tokes 
by purchaſe and where by deſcent 


E 292 


Where the word heirs is a name of 
purchaſe and not of limitation ih, 


- 1 
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"Quater.. | pe 


WHERE his ſolemn Antes 
mall not be allowed, but he 
"moſt make rai in 2 com mon 


11 33s 248 


Quare Intedit. 


* a eſſory action, in which the 


plaintiff muſt always declare upon 


is poſſeſſion __.., 29 
The biſhop can never e 
the plaintiff's title without mak- 
Jag a title to himſelf, either as pa- 
, tron, or by lapſe, ſor otherwiſe he 
bath nothing but to grant inſtitu- 
tion 151d. 
Of the plea of an incumbent in a 
* guare impedit ibid. 


N 
. 
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- * Record, © FREY 
HERE an error may 3 a 
wn 0 contrary to the record lg 


i" 


cuted 


cdutory, and not executed 


Where aul tiel record is pleaded, the 
party canacs demur to ſuch plea 


Page 294, 330 
Where upon ſuch plea Ie is popes to 


< crave ozer of the record, unleſs it 


| bs in ee court 2 "TM 
gt we AY 
| Recovery, Ds * 
Where i it bars an hit. 296 | 
8 # g : Recuſant. is 


Convid made bis wiſe executrix, he 
ſhall not prove his will 133 


| Relation. 
Where a ſubſequent aft ſhall relate to 


one precedent 182 

Where it ſhall be ad froxietims ante- 
cedens © 199 

Judgment muſt relate to the eſſoign- 
bal * being the Kel TORR of the 


. W 
Where a releaſe of errors was desde 


upon a writ of error brought, the 
jo dgment ſhall be nil capiat per 
bree n _ 
Releaſe, how to be e 
Covenant never to take advantage o f 
a deed, amounts to a releaſe © 298 
Releale of all right to ſach lands will 
not releaſe a Judgwent not exe- 
"ibid. 
Releaſe to one obiger! is a releaſe to 
Doch LE bo e 


} 


ern 3 p 


Where it is contingent, where exe- 
128 
A contingent remainder cannot de- 
pend upon an eſtate for years or in 
tee, but it may upon an eſtate for 


life or in tail 299 
Where there is no eſtate to ſupport it 
'. ibid. 


By what acts the contingency may = 
deſtroyed: | 
Where a contingent remainder is li- 
. ited, no eſtate afterwards limited 
can vet ibid. 
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Where there is a precedent du 
_ | before a demand made, there 2 | 


— 


2 46 } wh „ 
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Where part of it became due pend - 
ing an action of debt againſt an 
adminiſtrator, the plaintiff could 
not get judgment Page 4 
Where an action of debt for rent 
may be brought by an aſſigaee 
| | 118 
Debt for rent ie of as high a nature 
as debt on a bond 2 161 

Where nil babuit in tenementis is a 
good plea to an action of debt for 


rent 00615 IH," $03. 
What ſhall be a rent'and what a ſum 
in groſs ene 302 


| Where every quarter's rent is a ſeve - 
ral debt, for which diſtin actions 
may be brought | 


| © *.. Repairs. | 
Where the acceptor of an abgnment 
— 3 
Where the leſſee maſt repair 107, 
| CA 5 — 103 


Where the defendant is out of court 


dy default there can be no re- 


pleader 12 


Where iſſue is taken upon en imma- 


terial traverſe; there muſt be a re - 


pleader 305 
It is not allowed after a demurrer or 
writ of error, though formerly it 


was otherwiſe 


TR} Replevin. | 
In replevin the defendant may plead 


property in bar or in abatement 
"hu: 97 


Where the declaration is not good, 
and for what cauſe 


Regueſt. 


Where it muſt be ſpecially alleged, 


and where ſapius requifit, is not 
-_ ſufficient E 
Where the requeſt is to do a collate- 


ral thing, anJ not to pay money, 
there it muſt be averred 


303 


305, 306 


308 


309 


æpius repuiſit. is good Page 309 


ee e 
Where the diſtreſs was unlawfal; the 
owner may reſcue before the im- 
_ pounding,: but not aſter 316 
Return of a re/cous done to a bailiff 


good zi. 
dae, 
Bond to aſſigu a benefic upon requeſt, 

good, and no fimony 325 
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Reftitution. 


Made above three years after the in- 


_  -quiſition taken of the force, it is 


"> 20 2 ſtatute intends a 
ſpeedy remedy 13” 
Goods imported. contrary. to a& of 
navigation were ſeized, and after- 
wards the property was claimed by 
another, in ſuch caſe a writ of re- 
ſtitution is ex gratia, and not ex 


| debito juftitiee 313 
| =; Returns, | 7 
Of a mandamus ill $8 


Where the return of an habeas corpus 
is ill, for that it ſet forth a cuſtom 
for the mayor, Sc. to commit to 
the ſheriff, and doth not ſay, that 
he was ſherff 92 

Sheriff, or other officer, juſtifying 


under a returnable writ, muſt ſhew 


that the writ was returned 220. 


Retraxit.. 


The difference between a retraxit and h 
a nonſuic | 224 


 Reverſion. 

Where a grantee of a reverſion may 
have an action of covenant againſt 
the leſſee, after the aſſignment of 
the term, and the acceptance of 

the rent by the aflignee ITY 

e Reva- 


{DSS PAISS- 


Pits . W. 1 bi ſee; af. 
g gterwards the teſtator mortg aged the 
ſame lands to R. R. in in few 3 this is 
not a total reyo wen of the will, 


but onl 
$02 0 and he - devilee ſhalt have 


| — tion Pape 31 
| Where » ſablequonr" 1 _ 


wall not re. 

volle a former 6 3c 116 
Where the revocation muſt bet in 
writing, 8 as a will, or 
declarin 9 invent to revoke 306 
Where a _ and deed make a revo- 
enden, en one ale would =. 

J 
Where a power of revocation is * 


executed, it is 55 ibid. 
enn N 
* | £ OOTY Io 
An indiQment again 4 W. R. 
" multis aliir, is goo 517 
| Where the ſheriff mult be a party to 
"the alan, and ſetti Wok. the fine 
ey ti... 


Schoolmaſter. 


Us T be licenſed by the bi 
M and may be 9 in — 2 


ritual court keeping ſchool 
ee e v7: 0 


1 


Sire Fata, 


a in ejectment, and a. year 
and a day paſſes, the plaintiff muſt 
take out a. /cire fucias againſt the 
defendants and tertenants, before 
he can have an habere facias pofſe/- 
fronem 319 

Judgment in ejectment againſt two, 


then one of them dies, the plain- i 


tiff may take out execution againſt 
the ſurvivor ibid, 
Where the return « of a tire facias is 
not good 320 
Upon 4 judgment ĩ in an inferior court, 
it muſt appear in the ire facias 
how the judgment came into 3. R. 
either by iner or writ we - 


error | 4 


them £0 
© _ are 


the lands in mort- | 


\ 


Where the  ſeire . agaĩnſt the ter- 


tenants is it is not ſafe for 
in abatement, that 
other tertepants, bot 
a+ | " Page 321 
ae — tr law a ſrirg Facias would. 
not lie 15 ep l 4 


Seats in 4 Church. 


A may cannot. preſeribe for ; 
a chorch (vi. ] in nevi eccl 
5 e without repairi 


The chief ſeat i in the = 22 | 


- Jo the impropriator, but by pre- | 
Gription i * Pet to any” | 


Serjeant at 3 


-- Being likewiſe by patent the king's , 


ſerjeant, was made lord commiſ- 
oner of the great ſeal, his patent 
of king's ſerjeant | is determined 


855 
dane. 
Where they have no Jotifdiltion but 
by appeal 257 


| They muſt either reverſe or affirm an 
order, they cannot make a new 
- order an a third pariſh 284 
They cannot ſuperſede an wid 0 5 


Settlement of the Pear. 


Taxing a poor man will not make a 
ſettlement unleſs he pay it 253 


The ſettlement of the huſband makes 


8 of his "i 110 46 


children muſt be ſettled in the 


ph ace where bor = . 
ere the ſervice was for more than | 
a year, though not upon one con- 
tract, yet it makes 8 

' ibi 


Where the ſettlement of the parents 
all be the ſettlement of the chil- 


ren, ads 259 


No 0 dies 
Ne inſuſfici 
* given to the 


| 1 5 = 


e be 
155 office of dent fot bot 5 
At 54 parliament, or the Fog” 4 


wigs 7 8 1 


5 4 . a o kae re "aid 


of a fferi facias 
Where payment of money to him 55 


laintiff bim 
nd not to 7 


one taken in execution, is good, 


He mal — 3 | 22 | 
Hem a party to the inquiſition 
tor a riot, and likewiſe in 2 75 
Where be leyes goods by , 
| ere he levies ri fa- 
cias, he may ſell them, 95 | 
is out of his office © ' 322 


| If he does not pay the money ſo le- 
vied, an action of debt lies againſt 
him; „ and againſt his executor after 
bis death, becauſe it was a duty 
_ owing by him, and not only a per 
ſonal wrong 323 
Where he levies more than will ſatis- 
| fy the debt, he may detain it till 
the debtor demands it, and where 
not 
Though he may be a treſpaſſer, yes 
5 Wass rundes nnd. — 160 
| Before the ſtatute of Ed. 2. he —.— 
put his name to the return of any 
 rit 
If he return a cepi corpus, 
not the body, he ſhall be we” 
ibi 


Slander 


| Where words ſpoken, and charging 5 


the plaintiff with capital offences, 
are actionable 325 
Where ſuch words are not actionable 


326 
Where words a 
are actionable 


ibid. 
Where words f. 
_ are gin actionat le 


ſpoken of 


327 


I 257 . 


the d 


— 


and Ke : 


ken of tradeſmen | 


nE 7 AB LF. 
Where words adde of men of pot 


. 


ſeſſions are actionable 


a 


1 ; n , * 
=. " 12 : A 5 
6 4 l ol Ro © ha. 
— - 


In what manner they may try a thing 
of a temporal » nature 1 288 


Stature. | 


| Where the concluſion of pleadings 


contra formam ffatuti will hurt, 
where not - 
Where a lens Ratute is m PEAT 
ndant muſt demur, and 
not plead nal tiel record; but whergp 
2 private ſtatute is miſrecited, ke he 
muſt not demur 
Where the miſtake is in the 77 of 
the ſtatute, it is ill 331 
Where a particular method is dire, 
ed by J ſtatute to recover a for- 
feltuty either by aftion of debt or 
— an indictment will not 


lie | * 


Steward. 


Of a manor cannot make a deputy 
without ſpecial words in his patent 
ſo to do 124 
Stewardſhip of a manor may begrant- 
ed in reverſion 125 


* real due to courts 4 var 5 

tution being not performed, 4 
defaulter ſhafl be Lmerced 1 | 
for ſuit ſervice, * is dug by 
reſervation, the lord may diſtrain 
332 


Sunday. 


Where a prifover e may de 
retaken by an eſcape warrant on a 


wot ay 

Writ of inquiry executed gre: N. 

which was on a Sunday, and it was 

returned as executed on Monden 
22 | 3 


Superſedeas . 


1 ** TP ABl. E. 


Where 7 of excor-in; en 
. is no Juperſedeas Page 333 
Where a writ of error in the 2 


quer- chamber id no. /uprr/edeas ib. 


3 0s; er.” 55 15 
of & copyhold good, Aeg not 
_ agreeing wal the covenant to ſur- 

_ Tender 100 


5 i en We 


wes pardoned by the word offences 
in à genetal er becauſe it is 

| nalen in. ſe l 5 
How it is defined e e 
N a guare 1 one, ſold the 
perpetual advowſon. to B. that he 


Fern 


wiede parent * R. it is ſimony 


2 

Where the patron was an infant, 2 
the ſimoniscal contract was made 
with his mother, he need not be 
named in a quare impedit 
Where the ſtatute againſt ſimony need 
not be recited in a guare impedit 
ibid. 
Where the incumbent had no notice 
_ of the corrupt agreement made be- 
tween . R. and the grantee of 


the next avoidance, yet it is ſimo · 


722 325 
T : 
x43. Ta. | 
| HERE an eſtate-tail i is exe 
WI cuted 292 


Deviſe to the iſſue of his body, whe- 
ther it makes an eſtate-tail 

Where a leaſe made by tenant in tail 
ſhall bind his iſſue 

Where a remainder was deviſed to 
bis 145 heirs males it ſhall be in · 
tended right heirs males of his 1-444 


(wide note) 3 30 | 
©, 


Feoffment to the uſe G R. for li 
- " remainder to the ſon of the feoffor 
and his heirs, and for want of iſſue 
of bim, to the right heirs of the 
Teoffor, the ſon hath an eſtate-tail 


337 
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324 


296 


| Where an eſtate· tail is ad, my 


where it is in _  contingenc 
Pages 3374 .33 


Now es on an . 
without a warrant from the attor- 
ney-geperal | 339 
Where a jury is ſummoned to try 2 
particular iſſue, there may be 2 
tales; but in commiſfons of gaol- 
delivery, the courſe is to ſend a 
written precept to the ſheriff to re- 


: tara * hs 33%» wy 


What henna are cable to the poor, 
and What not, and of oy ſubſt- 
400 aſſeſſments {907 ® hho. 


Ty enants in Common. 


What makes a tenancy in common | 
5 380% 
Tenants in common may joia or ſever 
in debt 3 but they muſt ſever in 
nn. dase it goes to the right 


20 

They were not compellable at wn | 
mon law to make partition before 
"the Aare 208 


E Tender. 

Where the time and place a are e certain, 
it muſt be ſet forth when be came. 
and made the tender, and how long 
he ſtayed: 

In debt on bond to pay a certain oh | 
on a certain day, there a tender 
on the day, and Semper paratus, is 
a good plea, but not in a/ſump/it 


43 
It is not a good plea where the tis | 
and place of payment are certain, 
without © alleging au fe 342 


Tenor. l 


„and there muſt 
be no variance enen the infor- 
mation and the libel 225, 226 

Where debt is brought on judgment 


in an inferior court, and nul tiel 
record 


Imports an identit 


record pleaded, that court ſhall cer- 
| tify only tenorem recordi Page 296 


na. 


An im poſſible time is no tim 8 
Where the time is material in plead- 


ing and not tranſitory 42 
Where the day is not material in 
pleading 4s a; _ 
Where it is made part of the iſſue, it 
1s ill p | 
Where a thing is to be done at ſuch a 
time, and the plaintiff ſets forth, 
that it was done on ſuch a day, it 
is good DT Ee 346 
Where time ſhall be computed ac- 
cording to the calendar, and not 


| by twenty-eight days to the month 


Where the day on which a grant was 
made is not traverſable 355, 356 
Where the time muſt be traverſed 
both before and after the treſpaſs 


. N 57 
Where the traverſe doth' not anſwer 
the time 


F, 1 
The party may be ſued in the dioceſe 


where he ſubtracted the tithes, 


| though he live in another dioceſe 


| USE. 90 
Of the ſeveral ſorts of titbes 347 
Trees above twenty years growth are 


not tithabſe 347 
The ſeveral ways how tithes are diſ- 


charged * 


NEAR * | . 
Tithes of flax are ſmall tithes, and 
belong to the vicar 349 


Either by grant or preſcription need 
not be ſet forth where the action is 
grounded on the poſſeſſion 12 
Where a title is ſet forth but incon- 


ſiſtent, it makes the pleading ill 14 


Where it muſt be ſet forth 274, 361 
Where it need not be ſet forth 36, 
4 43 ELD 278, 306 

In debt for rent, the defendant plead- 
ed, that the plaintiff ail habuit in 
tenementis, he need not ſet forth 
his title 211, 302 


208, 209 


ih. 


on his view 


What is not traverſable 


Wbere a man may juſtify FRYE his 


. Poſſeſſion without ſenting forth any 


title Page 220 


Tonnage and Poundage, 
When granted, and for how long 

Fuad. (os 

Indi ment for uſing a trade, Cc. 

quaſhed, becauſe it did not con - 


_. clude 1 | 190 
Where an indiAment for uſing a 


trade, not being an apprentice to 
it, is not good 351 
The informer may proſecute for bie 
moiety of the forfeiture within the 
year, but the king may proſecute 
aſter the year (vide note) ibid. 


Traverſe. 


Is immaterial when it makes the iſſue 
too ſtreight _ 28 
It muſt be allowed by the juſtices of 
© peace, if the party tender it upon 
an inquiſition of 'a forcible entry 
170 
Where it is repugnant, and where 
only matter of form 238 
Where a plea is not good without a 


_ traverſe | 5 
Where the words wirtute cujus are 
not traverſable ibid. 


Where a matter is confeſſed and 
avoided, it need not be traverſed 


| 353 
In avowries ard treſpaſs, if a freehold 
is pleaded, it mult be traverſed 354 
Traverſe, if purſuant to the plea, is 
good i} 35 
ibid. 


Treaſon. 


An attainder in high treaſon was re- 
verſed, becauſe judgment was given 
without aſking the offender What 
be had to ſay, why it ſhould der. 
A | ; 35 
Since the ſtatute 25 Ed. 3. there can 
be no conſtructive treaſon 358 
Treaſon done beyond ſea may be 
tried in Middleſex ibid. 

| Treſpaſs. 


Where ts ates” ** 


chi ation for killing cenles, — 


taking K. without ſaying /uos 
Hage 290, 291 

Treſpaſs vi & armis cannot be tried 
in an inferior court 359 
Where treſpaſs with a continuande is 
not N ibid. 


8 . 
1 Where a n a new trial hall not be grant- 


| rn T ABLE. 


. eee 
Vagrent. 
A Ma is not indiQable for being a 
\vagrant _ 2 
. 
eee 
16 & 17 Car, 2. 268 


8 Where i it is between the writ and the 


declaration, it is ill 358, 370 


361 Where it is between the writ of error 


In treſpaſs againſt chree, the plaintiff 
. had a verdict, but it was againſt 
evidence 43 to one of 3 yet no 
new trial could be had 362 
The judge of an inferior court con- 
not grave à new trial after a ſeire 
| Jacias * the bail 


5 | 


| The declaration was general, as = | 
_ Michaelmas term, and the conver- 


fan was laid on r in 
that term, a 


Where this action eilt Be lie for a 227 


4 * converſion ig the gilt of the oe 


Whas plea is good in trover, and 


What not ibid. 

The general nature off this ac- 

a a. 4 3 FF 
WP 8 


Tru. 

Where the father and. ſon join in 8 
- purchaſe, it ſhall be intended for 
the advancement of the ſon, and 
that he is not a truſtee 367 
Where a truſt is to raiſe money out of 
the yearly profits, in ſuch caſe the 
Lands cannot be fold to raiſe the 


money, unleſs it was to be paid on 


à certain day before it could be ve- 
- Ceived qut of the tt ibid. 


Et QF. din where more is 


363 


Diſcontinuances are helped by 


and the record certified 

Where on a writ of error on a judg 
ment in a ein Facias on a recogni- 
zance againſt the bail, it was ir 
_ adjudicatione execulionts Judicii, in- 
ſtead of 

Where in a /cire facias the copulative 
Mo put inſtead * as 


 Fenire Jacias, & 22 


Wine a place which is no vill ſhall 


after a demurrer or verdict be i — 
- tended a vill 


ende dude DEAD Wo = | 
1 __ 


Fadia. a 


Where it aids a bad declaration 150 | 
It will not help where the matter is 
not actionable, or where the party 
hath taken a wrong remedy 30 
tae 


| Katate of jeafails after a verdie 
130 
Where i it was ſet afide for the miſbe- 
haviour of a juryman 372 
Whare:thadeiandent was chargedwith | 
ſeveral treſpaſſes, and found guilty 
as to one, and the jury find — 
2 to the ather, the verdict is ill 
"07 © 
Where the jury may give a general 
verdift, and where they may find 
the matter ſpecially 373 | 
fou 


_ than what was in iſſue, and where 
" le in found 374, 375 


10 Vicar. 


ionis, it is ill ibid. - 


Vicar. 22 


| The dificency bsc «rr an = 


& vicar 
. are endowed out 4 27 
Wbere nv vicar. may ſue to. have is 
: 1 APES; Abl. 


8 bunten. 


e it is made by the archbiſhop, 


all acts of the biſhop. are ſuſpend- 
ed by ah inhibition, 201 
The founders and their heirs are viſi- 
tors of — * 


Dee . 
In. what caſes hey have a juriſdiction 


and gs _ in what not 383 | 
vs I the defendant pleads, be repaired, 


# ; 
Who may make an A 
and xi form thereof. 382 


Though by an union both 5 are 
made 1 55 yet as to taxes and. re - 


n they, aze fill Cel. ibid. 
5 Uſe. 


| Where re, comin by way” 


of uſe 2925 384 


5 Of conſiderations t0 raiſs an de 385/ 


Te Uſerpation. 


Where an uſurpation is on the king's | 


title, the incumbent muſt get let- 


ters patents ad coroborandum 389 


why. 


One in execution on a judgment for 


uſary, is not bailable 
Inditment will lie at ſeſſions 
uſury 


fr 


makes the party puniſhable 
Where corrupte recepit is no good ples 


ibid. 


What 2 be an uſurious contract 


ibid, 


188 
The receipt of ſome of the money in 
purſuance of the uſurious contract, 


THE) TABLE. 


© 
ws ah 4 * * 
— 


pos TICES have power to make 
an order for wages, but not for 


work done Page 261 


Of commitment, where it muſt be 
returned in bet ware, where nod 


Where a. good: warrant- is llogali? 
exetuted by an, improper * it 
is naught 149 
Where the legality of a warrant ſhall 
not be put i in ius 354 


Waſte. f 


He. before the ation brought, it 
is good 1 
Wa 47. WERE : > j 
1 921 fora w not well Jed. 
2 
The jury found, that h, 61 
dArbis; _ did e who ought 
to repair, yet adjudged good 392 
Iadi&ment for ſtopping en * 
a church a . Þ — fg 
god ibid. 
Where a pariſn ĩs indicted for not re! 
 patring*a way; they cannot plead 
not guilty, but muſt ſhew who is 
to repair either by tenure or pre- 
ſcription ibid, 
Where the defendant may be charged 


ratione tenure ' ibid. 


U pon an indictment for not na g· 


the defendants may be admitted to 
a ſihe before verdict, upon a certi- 
ficate, that it is repaired 393 
What ſhall be accounted a highway, 
what not ibid. 


Will. 


: Though informal, may be good 127 


Why to be conſtrued favourably more 
than any other conveyance 127, 


128, 394 
What 


THE TABLE. 


What ſhall be a ſufficient ſobſcribiog 
of the witneſſes in the preſence of . 


the teſtator Page 395 
Two witneſſes to a will, and one new 
_ - witneſs to a codicil, doth not make 

three witneſſes to the will ibid. 
Wines. 
One convicted of perjury on the ſta- 
tute, though pardoned, cannot be 
— [Iz 
One who may be a loſer by the deed, 
or gainer by the verdict, cannot be 
n witneſs on an indiftment againſt 
- another for forgery 172 


Vi of Error. _ 


LT | 
Where it lies in parliament, where 
_ wor. - AN 147 
Where a writ of error in parliament 


"is no /uper/tdeas 333 
Nor in th Exchequer-chamber bid. 
In debt on a judgment after a writ of 
error brought, the plaintiff in er- 
ror muſt not demur, but plead a 
_ writ. of error depending, and pray 
judgment if he ſhall be compelled 
5 to anſwer. -- 1; bow 
Where the error is well aſſigved, 
there the plea in nullo off erratum is 
..a confeſſion of the fact ibid. 


Where a writ of error is no men 


LIED 39 
Where a releaſe of errors is pleaded, 


and upon iſſue joined the plaintiff 


397 


hath a verdict, the court cannot 
. reverſe that judgment Page 398. 
Where a "enrol affirmed on a 
© writ. of error the plaintiff in the 
original action ſhall have damages 
and coſts, per ſtatute 3 H. 7. cap. 
- 10. for the delay of execution 114 


I the plaintiff in a writ of error lie 


fill, the defendant ſhall have a 


| 3 agaĩnſt him to ſhew why 
he 


the judgment 1344 
Writ of error by the bail, and the 
error aſſigned was, that there was. 
no capias againſt the principal, this 
is error in fat 134 


ould not have execution on 


Where a writ of error depending i 


no good ple 1314. 
Where the plaintiff may enter, tho” 
"there is 'a writ of error 9 


* . 5 s 3 . 1 0 
Error in fact muſt be redreſſed in 
B. R. and not in parliament 146 
Where, upon a writ of error brought, 
if the record is not certifſed, the 
"plaintiff may have a writ 4 execu- 
"tions fue, 135. 
Where all the defendants in the ac- 
tion muſt join in a writ of error 
| | ibid. 
Writ of Inquiry. | 
Where à judgment ſhall not be ſet 
- afide after a writ of inquiry” 400 
Where an imperfect finding by the 
jury ſhall not be ſupplied by a writ 
of inquiry ibid. 


- * ce * _ 
2 . Wo 5 Fn > * = lb . 
I 12 ef 10 * 
7 2 £ 7 9 bl 1 92 
2 5 * K wa n 4 P ar — 
: ea — 1 N 2 
* # it - 2 * 8 * N — pf * 


: ERRATA AND ADDENDA. RE. 


: Page 87. n. (a), for 1 T. R. reads T.R. | | 
127. to note (b), add as w grandchildren or ſtrangers; but dif, contr. as 2 
to children. Vie 2 Salk. 416. | | | 
238, n. (a), for oreſter read ouſter. | | N | | 


= 
* 
7 
# 
4 
1 
” 
« 
* 
- 
X . 
me * 
= 
6 \ 
= 
mY 
3% 
* 
1 
. 
* - 
4 
. 
44 — 
* 
- 
= 
; 1 
= 
: J 
- 
x 
. 
. / 
- 
k * 7: 
* 44G i N 
K 2 Vi BE, 1 3 28 
2 * & EA Ck S, &.» * * 
2 or 75 Fr ; 1 
8 $i 4 7 2 


, 
* 
* 
. 
6 7 
„ . 1 * 
= 
* 
* * 
» 
% 
by * 
» 
* . 
A + 
- . 4 * 
* : p 
q 
„ 
» 
* 
1 1 
» 
4 F / 
. 
— * 4 
- 
P * * 
8 „ 
* * 7 
+ 0 
. # 
» « 
. 
5 Fr 4 ; . 8 
” 
a 1 v - * — 
* Y . ; 
- A . 
4 2 . — N 
0 19 =" — r 
\ 3 x 5 
- ” - 1 
o ; / 
N * 
EC * a - * * 
« 
* x 
* * % - 
7 * F 
un 4 
* 0 e 
© * 
PY 
oy * * 44 
0 
* 2 5 
5 
» 
* [4 
. <4 
« : 7 
- 4 
> 
. 1 8 * 0 
— : x , 0 
d * 
: ? . _ 
% v > 
, "wy Us * 
— 4 8 
1 „ * 5 
4 4 FI 
* 2 
G « : £ 
* 8 | | 
* S * 65 
, . 4 
4 * 2 e * K 
.* . 
0 4 * ; 
= 
5 4 12 * 
* — - 
c o 
* N wt: * 7 
1 
8 * 
* * 8 * 
. 4 7 - OY * - 
N S 4s 5 : 8 
* = * % 4 o 
F * 
* 
- 
% : E 
» 
„ 
_ 
8 4 
1 ” 
\ 6 
ho. * 
q i 
\ 
3+ 
* 
* 
1 72 r 
1 * : 
* - - . 
„ . = + 
7 , 
4 % 1 
- 
i = 
17 
7 
N 0 LI p 
4 C 
A N : 
w © A . " » 
F pe 5 — 
3 . 0 6 s 
\ ö # 1 
— 2 * þ : N 
* p 6 7 — 4 \ . 
= 3 1755 f , 4 . 8 a 
"©. L A * + 
* * * * 1 A 
God | l 5 5 » o — 
{ 2 * 
6 = " 1 - * *. Y + 8 a 5 1 
by 3 5 ! Y 
= ” f * 7 * 4 2 -- 1 * 
n l A " * 1 * 3 £ — 
Nr ; ; 4 5 ; 
* . 5 3 wa, R 4 2 * 1 * wh : ph 
3 : 1 x 4 nk 2 n y 5 * 9 4 * PAI = 
2 3 * £ Is. | 4 1 ö 1 1 n on A a 0 — 
& 3 3 n i A; Nan ak RENEE Nun 3 2 — 4 
* 


